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Over the past half-century, democratic constitutional design has un-
dergone a sea change. After the Second World War, newly independent
countries tended simply to copy the basic constitutional rules of their
former colonial masters, without seriously considering alternatives.
Today, constitution writers choose more deliberately among a wide
array of constitutional models, with various advantages and disadvan-
tages. While at first glance this appears to be a beneficial development,
it has actually been a mixed blessing: Since they now have to deal with
more alternatives than they can readily handle, constitution writers risk
making ill-advised decisions. In my opinion, scholarly experts can be
more helpful to constitution writers by formulating specific recommen-
dations and guidelines than by overwhelming those who must make the
decision with a barrage of possibilities and options.

This essay presents a set of such recommendations, focusing in par-
ticular on the constitutional needs of countries with deep ethnic and
other cleavages. In such deeply divided societies the interests and de-
mands of communal groups can be accommodated only by the
establishment of power sharing, and my recommendations will indicate
as precisely as possible which particular power-sharing rules and insti-
tutions are optimal and why. (Such rules and institutions may be useful
in less intense forms in many other societies as well.)

Most experts on divided societies and constitutional engineering
broadly agree that deep societal divisions pose a grave problem for
democracy, and that it is therefore generally more difficult to establish
and maintain democratic government in divided than in homogeneous
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countries. The experts also agree that the problem of ethnic and other
deep divisions is greater in countries that are not yet democratic or
fully democratic than in well-established democracies, and that such
divisions present a major obstacle to democratization in the twenty-
first century. On these two points, scholarly agreement appears to be
universal.

A third point of broad, if not absolute, agreement is that the success-
ful establishment of democratic government in divided societies
requires two key elements: power sharing and group autonomy. Power
sharing denotes the participation of representatives of all significant
communal groups in political decision making, especially at the ex-
ecutive level; group autonomy means that these groups have authority
to run their own internal affairs, especially in the areas of education
and culture. These two characteristics are the primary attributes of the
kind of democratic system that is often referred to as power-sharing
democracy or, to use a technical political-science term, “consocia-
tional” democracy.! A host of scholars have analyzed the central role
of these two features and are sympathetic to their adoption by divided
societies.? But agreement extends far beyond the consociational school.
A good example is Ted Robert Gurr, who in Minorities at Risk: A Glo-
bal View of Ethnopolitical Conflicts clearly does not take his
inspiration from consociational theory (in fact, he barely mentions it),
but based on massive empirical analysis reaches the conclusion that
the interests and demands of communal groups can usually be accom-
modated “by some combination of the policies and institutions of
autonomy and power sharing.”?

The consensus on the importance of power sharing has recently been
exemplified by commentators’ reactions to the creation of the Govern-
ing Council in Iraq: The Council has been criticized on a variety of
grounds, but no one has questioned its broadly representative composi-
tion. The strength of the power-sharing model has also been confirmed
by its frequent practical applications. Long before scholars began ana-
lyzing the phenomenon of power-sharing democracy in the 1960s,
politicians and constitution writers had designed power-sharing solu-
tions for the problems of their divided societies (for example, in Austria,
Canada, Colombia, Cyprus, India, Lebanon, Malaysia, the Netherlands,
and Switzerland). Political scientists merely discovered what political
practitioners had repeatedly—and independently of both academic ex-
perts and one another—invented years earlier.

Critics of Power Sharing

The power-sharing model has received a great deal of criticism since
it became a topic of scholarly discourse three decades ago. Some crit-
ics have argued that power-sharing democracy is not ideally democratic
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or effective; others have focused on methodological and measurement
issues.* But it is important to note that very few critics have presented
serious alternatives to the power-sharing model. One exception can be
found in the early critique by Brian Barry, who in the case of Northern
Ireland recommended “cooperation without cooptation”—straightfor-
ward majority rule in which both majority and minority would simply
promise to behave moderately.’ Barry’s proposal would have meant
that Northern Ireland’s Protestant majority, however moderate, would
be in power permanently, and that the Catholic minority would always
play the role of the “loyal” opposition. Applied to the case of the Iraqi
Governing Council, Barry’s alternative to power sharing would call
for a Council composed mainly or exclusively of moderate members of
the Shi’ite majority, with the excluded Sunnis and Kurds in opposi-
tion. This is a primitive solution to ethnic tensions and extremism, and
it is naive to expect minorities condemned to permanent opposition to
remain loyal, moderate, and constructive. Barry’s suggestion therefore
cannot be—and, in practice, has not been—a serious alternative to
power sharing.

The only other approach that has attracted considerable attention
is Donald L. Horowitz’s proposal to design various electoral mecha-
nisms (especially the use of the “alternative vote” or “instant runoff”)
that would encourage the election of moderate representatives.® It re-
sembles Barry’s proposal in that it aims for moderation rather than
broad representation in the legislature and the executive, except that
Horowitz tries to devise a method to induce the moderation that Barry
simply hopes for. If applied to the Iraqi Governing Council, Horowitz’s
model would generate a body consisting mainly of members of the
Shi’ite majority, with the proviso that most of these representatives
would be chosen in such a way that they would be sympathetic to the
interests of the Sunni and Kurdish minorities. It is hard to imagine
that, in the long run, the two minorities would be satisfied with this
kind of moderate Shi’ite representation, instead of representation by
members of their own communities. And it is equally hard to imagine
that Kurdish and Sunni members of a broadly representative constitu-
ent assembly would ever agree to a constitution that would set up
such a system.

Horowitz’s alternative-vote proposal suffers from several other weak-
nesses, but it is not necessary to analyze them in this article.” The
main point that is relevant here is that it has found almost no support
from either academic experts or constitution writers. Its sole, and only
partial, practical application to legislative elections in an ethnically
divided society was the short-lived and ill-fated Fijian constitutional
system, which tried to combine the alternative vote with power-shar-
ing; it was adopted in 1999 and collapsed in 2000.® With all due
respect to the originality of his ideas and the enthusiasm with which
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he has defended them, Horowitz’s arguments do not seem to have
sparked a great deal of assent or emulation.’

“One Size Fits All”?

In sum, power sharing has proven to be the only democratic model that
appears to have much chance of being adopted in divided societies, which
in turn makes it unhelpful to ask constitution writers to contemplate
alternatives to it. More than enough potential confusion and distraction
are already inherent in the consideration of the many alternatives within
power sharing. Contrary to Horowitz’s claim that power-sharing democ-
racy is a crude “one size fits all” model,'° the power-sharing systems
adopted prior to 1960 (cited earlier), as well as more recent cases (such as
Belgium, Bosnia, Czechoslovakia, Northern Ireland, and South Africa),
show enormous variation. For example, broad representation in the ex-
ecutive has been achieved by a constitutional requirement that it be
composed of equal numbers of the two major ethnolinguistic groups (Bel-
gium); by granting all parties with a minimum of 5 percent of the legislative
seats the right to be represented in the cabinet (South Africa, 1994-99);
by the equal representation of the two main parties in the cabinet and an
alternation between the two parties in the presidency (Colombia, 1958—
64); and by permanently earmarking the presidency for one group and
the prime ministership for another (Lebanon).

All of these options are not equally advantageous, however, and do
not work equally well in practice, because the relative success of a
power-sharing system is contingent upon the specific mechanisms de-
vised to yield the broad representation that constitutes its core. In fact,
the biggest failures of power-sharing systems, as in Cyprus in 1963 and
Lebanon in 1975, must be attributed not to the lack of sufficient power
sharing but to constitution writers’ choice of unsatisfactory rules and
institutions.

These failures highlight the way in which scholarly experts can help
constitution writers by developing recommendations regarding power-
sharing rules and institutions. In this sense, Horowitz’s “one size fits
all” charge should serve as an inspiration to try to specify the optimal
form of power sharing. While the power-sharing model should be adapted
according to the particular features of the country at hand, it is not true
that everything depends on these individual characteristics. In the fol-
lowing sections I outline nine areas of constitutional choice and provide
my recommendations in each area. These constitute a “one size” power-
sharing model that offers the best fit for most divided societies regardless
of their individual circumstances and characteristics.

1) The legislative electoral system. The most important choice facing
constitution writers is that of a legislative electoral system, for which
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the three broad categories are proportional representation (PR),
majoritarian systems, and intermediate systems. For divided societies,
ensuring the election of a broadly representative legislature should be
the crucial consideration, and PR is undoubtedly the optimal way of
doing so.

Within the category of majoritarian systems, a good case could be
made for Horowitz’s alternative-vote proposal, which I agree is superior
to both the plurality method and the two-ballot majority runoff.!! Nev-
ertheless, there is a scholarly consensus against majoritarian systems in
divided societies. As Larry Diamond explains:

If any generalization about institutional design is sustainable . . . it is that
majoritarian systems are ill-advised for countries with deep ethnic, re-
gional, religious, or other emotional and polarizing divisions. Where
cleavage groups are sharply defined and group identities (and intergroup
insecurities and suspicions) deeply felt, the overriding imperative is to
avoid broad and indefinite exclusion from power of any significant group.'?

The intermediate category can be subdivided further into semi-pro-
portional systems, “mixed” systems, and finally, majoritarian systems
that offer guaranteed representation to particular minorities. Semi-pro-
portional systems—Ilike the cumulative and limited vote (which have
been primarily used at the state and local levels in the United States) and
the single nontransferable vote (used in Japan until 1993)"*—may be
able to yield minority representation, but never as accurately and con-
sistently as PR. Unlike these rare semi-proportional systems, mixed
systems have become quite popular since the early 1990s.'* In some of
the mixed systems (such as Germany’s and New Zealand’s) the PR com-
ponent overrides the plurality component, and these should therefore be
regarded not as mixed but as PR systems. To the extent that the PR
component is not, or is only partly, compensatory (as in Japan, Hungary,
and Italy), the results will necessarily be less than fully proportional—
and minority representation less accurate and secure. Plurality combined
with guaranteed representation for specified minorities (as in India and
Lebanon) necessarily entails the potentially invidious determination of
which groups are entitled to guaranteed representation and which are
not. In contrast, the beauty of PR is that in addition to producing propor-
tionality and minority representation, it treats all groups—ethnic, racial,
religious, or even noncommunal groups—in a completely equal and
evenhanded fashion. Why deviate from full PR at all?

2) Guidelines within PR. Once the choice is narrowed down to PR,
constitution writers need to settle on a particular type within that sys-
tem. PR is still a very broad category, which spans a vast spectrum of
complex possibilities and alternatives. How can the options be nar-
rowed further? I recommend that highest priority be given to the



Arend Lijphart 101

selection of a PR system that is simple to understand and operate—a
criterion that is especially important for new democracies. From that
simplicity criterion, several desiderata can be derived: a high, but not
necessarily perfect, degree of proportionality; multimember districts
that are not too large, in order to avoid creating too much distance
between voters and their representatives; list PR, in which parties present
lists of candidates to the voters, instead of the rarely used single trans-
ferable vote, in which voters have to rank order individual candidates;
and closed or almost closed lists, in which voters mainly choose parties
instead of individual candidates within the list. List PR with closed
lists can encourage the formation and maintenance of strong and cohe-
sive political parties.

One attractive model along these lines is the list-PR system used in
Denmark, which has 17 districts that elect an average of eight represen-
tatives each from partly open lists. The districts are small enough for
minority parties with more than 8 percent of the vote to stand a good
chance of being elected.! In addition to the 135 representatives elected
in these districts, there are 40 national compensatory seats that are ap-
portioned to parties (with a minimum of 2 percent of the national vote)
in a way that aims to maximize overall national proportionality.'® The
Danish model is advantageous for divided societies, because the com-
pensatory seats plus the low 2 percent threshold give small minorities
that are not geographically concentrated a reasonable chance to be rep-
resented in the national legislature. While I favor the idea of maximizing
proportionality, however, this system does to some extent detract from
the goal of keeping the electoral system as simple and transparent as
possible. Moreover, national compensatory seats obviously make little
sense in those divided societies where nationwide parties have not yet
developed.

3) Parliamentary or presidential government. The next important deci-
sion facing constitution writers is whether to set up a parliamentary,
presidential, or semi-presidential form of government. In countries with
deep ethnic and other cleavages, the choice should be based on the
different systems’ relative potential for power sharing in the executive.
As the cabinet in a parliamentary system is a collegial decision-making
body—as opposed to the presidential one-person executive with a purely
advisory cabinet—it offers the optimal setting for forming a broad power-
sharing executive. A second advantage of parliamentary systems is that
there is no need for presidential elections, which are necessarily
majoritarian in nature. As Juan Linz states in his well-known critique of
presidential government, “perhaps the most important implication of
presidentialism is that it introduces a strong element of zero-sum game
into democratic politics with rules that tend toward a ‘winner-take-all’
outcome.”!” Presidential election campaigns also encourage the poli-
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tics of personality and overshadow the politics of competing parties
and party programs. In representative democracy, parties provide the
vital link between voters and the government, and in divided societies
they are crucial in voicing the interests of communal groups. Seymour
Martin Lipset has recently emphasized this point again by calling
political parties “indispensable” in democracies and by recalling E.E.
Schattschneider’s famous pronouncement that “modern democracy is
unthinkable save in terms of parties.”!®

Two further problems of presidentialism emphasized by Linz are fre-
quent executive-legislative stalemates and the rigidity of presidential
terms of office. Stalemates are likely to occur because president and
legislature can both claim the democratic legitimacy of being popu-
larly elected, but the president and the majority of the legislature may
belong to different parties or may have divergent preferences even if
they belong to the same party. The rigidity inherent in presidentialism
is that presidents are elected for fixed periods that often cannot be ex-
tended because of term limits, and that cannot easily be shortened even
if the president proves to be incompetent, becomes seriously ill, or is
beset by scandals of various kinds. Parliamentary systems, with their
provisions for votes of confidence, snap elections, and so on, do not
suffer from this problem.

Semi-presidential systems represent only a slight improvement over
pure presidentialism. Although there can be considerable power shar-
ing among president, prime minister, and cabinet, the zero-sum nature
of presidential elections remains. Semi-presidential systems actually
make it possible for the president to be even more powerful than in most
pure presidential systems. In France, the best-known example of semi-
presidentialism, the president usually exercises predominant power; the
1962-74 and 1981-86 periods have even been called “hyperpresiden-
tial” phases.!” The stalemate problem is partly solved in semi-presidential
systems by making it possible for the system to shift from a mainly
presidential to a mainly parliamentary mode if the president loses the
support of his party or governing coalition in the legislature. In the
Latin American presidential democracies, constitutional reformers have
often advocated semi-presidential instead of parliamentary government,
but only for reasons of convenience: A change to parliamentarism seems
too big a step in countries with strong presidentialist traditions. While
such traditional and sentimental constraints may have to be taken into
account in constitutional negotiations, parliamentary government should
be the general guideline for constitution writers in divided societies.

There is a strong scholarly consensus in favor of parliamentary gov-
ernment. In the extensive literature on this subject, the relatively few
critics have questioned only parts of the pro-parliamentary consensus.
Pointing to the case of U.S. presidentialism, for instance, they have
noted that the stalemate problem has not been as serious as Linz and
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others have alleged—without, however, challenging the validity of the
other charges against presidential government.?

4) Power sharing in the executive. The collegial cabinets in parliamen-
tary systems facilitate the formation of power-sharing executives, but
they do not by themselves guarantee that power sharing will be insti-
tuted. Belgium and South Africa exemplify the two principal methods of
doing so. In Belgium, the constitution stipulates that the cabinet must
comprise equal numbers of Dutch-speakers and French-speakers. The
disadvantage of this approach is that it requires specifying the groups
entitled to a share in power, and hence the same discriminatory choices
inherent in electoral systems with guaranteed representation for particu-
lar minorities. In South Africa there was so much disagreement and
controversy about racial and ethnic classifications that these could not
be used as a basis for arranging executive power sharing in the 1994
interim constitution. Instead, power sharing was mandated in terms of
political parties: Any party, ethnic or not, with a minimum of 5 percent
of the seats in parliament was granted the right to participate in the
cabinet on a proportional basis.?! For similar situations in other coun-
tries, the South African solution provides an attractive model. But when
there are no fundamental disagreements about specifying the ethnic
groups entitled to a share of cabinet power, the Belgian model has two
important advantages. First, it allows for power sharing without mandat-
ing a grand coalition of all significant parties and therefore without
eliminating significant partisan opposition in parliament. Second, it al-
lows for slight deviation from strictly proportional power sharing by
giving some overrepresentation to the smaller groups, which may be
desirable in countries where an ethnic majority faces one or more ethnic
minority groups.

5) Cabinet stability. Constitution writers may worry about one potential
problem of parliamentary systems: The fact that cabinets depend on ma-
jority support in parliament and can be dismissed by parliamentary votes
of no-confidence may lead to cabinet instability—and, as a result, re-
gime instability. The weight of this problem should not be overestimated;
the vast majority of stable democracies have parliamentary rather than
presidential or semi-presidential forms of government.?? Moreover, the
position of cabinets vis-a-vis legislatures can be strengthened by consti-
tutional provisions designed to this effect. One such provision is the
constructive vote of no confidence, adopted in the 1949 constitution of
West Germany, which stipulates that the prime minister (chancellor) can
be dismissed by parliament only if a new prime minister is elected simul-
taneously. This eliminates the risk of a cabinet being voted out of office
by a “negative” legislative majority that is unable to form an alternative
cabinet. Spain and Papua New Guinea have adopted similar requirements
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for a constructive vote of no confidence. The disadvantage of this provi-
sion is that it may create an executive that cannot be dismissed by
parliament but does not have a parliamentary majority to pass its legisla-
tive program—the same kind of stalemate that plagues presidential
systems. A suggested solution to this potential problem was included in
the 1958 constitution of the French Fifth Republic in the form of a provi-
sion that the cabinet has the right to make its legislative proposals matters
of confidence, and these proposals are adopted automatically unless an
absolute majority of the legislature votes to dismiss the cabinet. No con-
stitution has yet tried to combine the German and French rules, but such
a combination could undoubtedly give strong protection to cabinets and
their legislative effectiveness—without depriving the parliamentary
majority of its fundamental right to dismiss the cabinet and replace it
with a new one in which parliament has greater confidence.

6) Selecting the head of state. In parliamentary systems, the prime min-
ister usually serves only as head of government, while a constitutional
monarch or a mainly ceremonial president occupies the position of head
of state. Assuming that no monarch is available, constitution writers
need to decide how the president should be chosen. My advice is two-
fold: to make sure that the presidency will be a primarily ceremonial
office with very limited political power, and not to elect the president by
popular vote. Popular election provides democratic legitimacy and, es-
pecially in combination with more than minimal powers specified in the
constitution, can tempt presidents to become active political partici-
pants—potentially transforming the parliamentary system into a semi-
presidential one. The preferable alternative is election by parliament.

A particularly attractive model was the constitutional amendment
proposed as part of changing the Australian parliamentary system from
a monarchy to a republic, which specified that the new president would
be appointed on the joint nomination of the prime minister and the
leader of the opposition, and confirmed by a two-thirds majority of a
joint session of the two houses of parliament. The idea behind the two-
thirds rule was to encourage the selection of a president who would be
nonpartisan and nonpolitical. (Australian voters defeated the entire pro-
posal in a 1999 referendum mainly because a majority of the
pro-republicans strongly—and unwisely—preferred the popular elec-
tion of the president.) In my opinion, the best solution is the South
African system of not having a separate head of state at all: There the
president is in fact mainly a prime minister, subject to parliamentary
confidence, who simultaneously serves as head of state.

7) Federalism and decentralization. For divided societies with geo-
graphically concentrated communal groups, a federal system is
undoubtedly an excellent way to provide autonomy for these groups.
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My specific recommendation regards the second (federal) legislative
chamber that is usually provided for in federal systems. This is often a
politically powerful chamber in which less populous units of the federa-
tion are overrepresented (consider, for example, the United States Senate,
which gives two seats to tiny Wyoming as well as gigantic California).
For parliamentary systems, two legislative chambers with equal, or sub-
stantially equal, powers and different compositions is not a workable
arrangement: It makes too difficult the forming of cabinets that have the
confidence of both chambers, as the 1975 Australian constitutional cri-
sis showed: The opposition-controlled Senate refused to pass the budget
in an attempt to force the cabinet’s resignation, although the cabinet
continued to have the solid backing of the House of Representatives.
Moreover, a high degree of smaller-unit overrepresentation in the fed-
eral chamber violates the democratic principle of “one person, one vote.”
In this respect, the German and Indian federal models are more attractive
than the American, Swiss, and Australian ones.

Generally, it is advisable that the federation be relatively decentral-
ized and that its component units (states or provinces) be relatively
small—both to increase the prospects that each unit will be relatively
homogeneous and to avoid dominance by large states on the federal
level. Beyond this, a great many decisions need to be made regarding
details that will vary from country to country (such as exactly where the
state boundaries should be drawn). Experts have no clear advice to offer
on how much decentralization is desirable within the federation, and
there is no consensus among them as to whether the American, Cana-
dian, Indian, Australian, German, Swiss, or Austrian model is most worthy
of being emulated.

8) Nonterritorial autonomy. In divided societies where the communal
groups are not geographically concentrated, autonomy can also be ar-
ranged on a nonterritorial basis. Where there are significant religious
divisions, for example, the different religious groups are often intent on
maintaining control of their own schools. A solution that has worked
well in India, Belgium, and the Netherlands is to provide educational
autonomy by giving equal state financial support to all schools, public
and private, as long as basic educational standards are met. While this
goes against the principle of separating church and state, it allows for
the state to be completely neutral in matters of education.

9) Power sharing beyond the cabinet and parliament. In divided soci-
eties, broad representation of all communal groups is essential not only
in cabinets and parliaments, but also in the civil service, judiciary,
police, and military. This aim can be achieved by instituting ethnic or
religious quotas, but these do not necessarily have to be rigid. For ex-
ample, instead of mandating that a particular group be given exactly 20
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percent representation, a more flexible rule could specify a target of 15
to 25 percent. I have found, however, that such quotas are often unnec-
essary; it is sufficient to have an explicit constitutional provision in
favor of the general objective of broad representation and to rely on the
power-sharing cabinet and the proportionally constituted parliament
for the practical implementation of this goal.

Other Issues

As far as several other potentially contentious issues are concerned,
my advice would be to start out with the modal patterns found in the
world’s established democracies, such as a two-thirds majority require-
ment for amending the constitution (with possibly a higher threshold
for amending minority rights and autonomy), a size of the lower house
of the legislature that is approximately the cube root of the country’s
population size?* (which means that a country with about 25 million
inhabitants, such as Iraq, “should” have a lower house of about 140
representatives), and legislative terms of four years.

While approval by referendum can provide the necessary democratic
legitimacy for a newly drafted constitution, I recommend a constitu-
tional provision to limit the number of referenda. One main form of
referendum entails the right to draft legislation and constitutional amend-
ments by popular initiative and to force a direct popular vote on such
propositions. This is a blunt majoritarian instrument that may well be
used against minorities. On the other hand, the Swiss example has shown
that a referendum called by a small minority of voters to challenge a law
passed by the majority of the elected representatives may have the desir-
able effect of boosting power sharing. Even if the effort fails, it forces the
majority to pay the cost of a referendum campaign; hence the potential
calling of a referendum by a minority is a strong stimulus for the major-
ity to be heedful of minority views. Nevertheless, my recommendation is
for extreme caution with regard to referenda, and the fact that frequent
referenda occur in only three democracies—the United States, Switzer-
land, and, especially since about 1980, [taly—underscores this guideline.

Constitution writers will have to resolve many other issues that I
have not mentioned, and on which I do not have specific recommenda-
tions: for example, the protection of civil rights, whether to set up a
special constitutional court, and how to make a constitutional or su-
preme court a forceful protector of the constitution and of civil rights
without making it too interventionist and intrusive. And as constitu-
tion writers face the difficult and time-consuming task of resolving
these issues, it is all the more important that experts not burden or
distract them with lengthy discussions on the relative advantages and
disadvantages of flawed alternatives like presidentialism and non-PR
systems.
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I am not arguing that constitution writers should adopt all my recom-
mendations without any examination of various alternatives. I recognize
that the interests and agendas of particular parties and politicians may
make them consider other alternatives, that a country’s history and tradi-
tions will influence those who must draft its basic law, and that professional
advice is almost always—and very wisely—sought from more than one
constitutional expert. Even so, I would contend that my recommenda-
tions are not merely based on my own preferences, but on a strong
scholarly consensus and solid empirical evidence, and that at the very
least they should form a starting point in constitutional negotiations.
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