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A NOTE FROM THE EDITORS 
 
 
Dear Readers, 
 
When we made the decision to publish two volumes this year (Fall 2006 and Spring 2007), we 
did not realize what a colossal undertaking it would entail and grateful by the outpouring of 
support we have received from contributors, staff and alumni. At the time of each Call for 
Papers, it was both surprising and heartwarming to see the high number of submissions, 
clearly confirming our views that the Africa Policy Journal (APJ) is filling a void: to publish 
scholarly articles focusing on Africa policy. The continued positive response bears testament 
to the enthusiasm and dedication for Africa’s development and the need for sound policies to 
continually emerge. It is with these thoughts that we are honored to present to you the third 
volume of the Africa Policy Journal. 
 
As a nascent journal at Harvard, this third volume is a reflection of APJ cementing its 
reputation, status and, ultimately, its presence in Africa policy circles. As editors, one of the 
highlights was to sift through the high-quality submissions for each volume; however, this also 
made our work doubly difficult. Setting the standard from its inception, the committee’s 
selection process remains the same: relevance, timeliness, strength of arguments, quality of 
writing, and geographic diversity.  
 
The Spring 2007 issue commences with a co-authored commentary from three professors at 
the University of Richmond, examining the emotive words in the genetically modified (GM) 
food debate. Using Zambia as a prime example of how the ‘emotional rhetoric’ affected the 
policy outcome, they state the case for a ‘hyperbole-free’ US policy. Frances Williams 
comments on the importance of ‘Africans Saving Africa,’ specifically the power of the 
Diaspora to ‘awaken Africa.’ 
 
Patrick Awuah, founder of Ashesi University in Ghana, is a prime example of Africans saving 
Africa. In our interview with him, he imparts his vision for Ashesi University and what 
prompted him to quit working at Microsoft Corporation and move back home to play his 
part. He also explains the kind of contribution that Ashesi is making in Ghana for both the 
individuals in the program and those hiring them. In our second interview, Ishmael Beah, 
former child solider in Sierra Leone sheds light on how he became a child soldier, the effects 
of the decade long war on his life and how fortunate he is to be able to talk about it in his 
New York Times bestseller.  
 
The four core articles in this volume consist of a diverse range of themes, including girls’ 
education in Malawi, Sudan’s legal system, security in the Horn of Africa, and the crises in the 
Gacaca Courts in Rwanda. The first piece, by Hepner and Fredriksson, examines the 
intertwining issues of US policy, human rights and regional politics in the Horn of Africa, or 
more specifically, in Ethiopia, Somalia and Eritrea. In light of their analysis, they propose a set 
of recommendations to advance human rights in the region. 
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The next two articles focus on the legal system – one piece by Tiernan reviews Southern 
Sudan’s current judicial system and proposes a system of legal pluralism to shape the Southern 
Sudan legal framework. Hornberger’s piece assesses whether Rwanda’s Gacaca Courts should 
be reformed to include a formal judicial review process, as part of the institutional frameworks 
for social and economic policy.  
 
Malawi, having almost accomplished a 100 percent primary school enrollment for all children, 
Xanthe Scharff proposes a campaign to promote secondary education for girls, with an end 
goal to a more productive Malawian society.  
 
In our continued effort to cover diverse perspectives on Africa, APJ staff reviews Africa 
through popular media, specifically films and books. The Spring 2007 volume reviews one 
film and three books. The film, “Lost of Boys of Sudan” follows the story of two boys in the 
US. Our book reviews are of Ngugi wa Thiong’o’s first novel in two decades, “The Wizard of 
the Crow;” Eugenie Mujawiyera’s “The Rwandan Tutsis” and Dave Eggers’ new book, “What 
is the What.” 
 
On other fronts, APJ organizes events in pursuit of our mission: better policymaking in 
Africa. At the annual Africa Business Conference in February at the Harvard Business School, 
APJ again co-sponsored a panel titled “Social Entrepreneurship: Experiences and Lessons for 
Africa.” In recognition of fifty years of the spark of the independence movement in Sub-
Saharan Africa, the APJ co-sponsored a public panel discussion dubbed “Africa: The Next 50 
Years.” Panelists included historians and World Bank economists.  
 
At the end of the day, this journal would not be possible without the commitment and passion 
of volunteer students—Africans and non-Africans alike—devoted to the development of the 
Continent. We thank the authors whose submissions make production and editing possible. 
We also thank our faculty advisory board for continuing to direct us.  Special thanks to 
Timothy Reid for his financial support, and to the former Co-Chief Editors for their 
continued moral support throughout the year – Mutsa Chironga, Nishan Degnarain and 
Ijeoma Anusionwu. Finally, a heartfelt thank you for continuing to read the journal.  
 
Please keep visiting us at www.africapolicyjournal.com as we transition the new leadership and 
join us in welcoming Curtis Valentine and Dalia Rahman as the new Co-Chief Editors of the 
Africa Policy Journal. Though change does not happen overnight, we hope that by reaching 
out to policymakers, Africanists, decision-makers, other leading politicians, and future leaders, 
the articles APJ publishes will provide them with tools to conduct better policy and in due 
course, effect change towards a brighter Africa. In short, our role is to promote the most 
relevant, informed and analytically rigorous ideas, with a vision for better policymaking in 
Africa. 
 
 
Yours Sincerely, 
 
Mr. Kobina Aidoo     Ms. Heidy Servin-Baez 
Co-Chief Editor    Co-Chief Editor 
Africa Policy Journal    Africa Policy Journal 
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Helping Africa Achieve Millennium Development Goal 1: A Hyperbole-
Free US Genetically Modified Food Aid Policy 
Porcher L. Taylor III, J.D.a 
D. Neil Ashworth, Ph.D. 
David E. Kitchen, Ph.D. 
 

Recently, US President George W. Bush vowed to double direct humanitarian and 

development aid to Africa to nearly US $9 billion by 2010.  Optimistically, this aid will help 

sub-Saharan Africa advance part of Goal 1 of the United Nations (UN) Millennium 

Development Goals: to reduce by half the proportion of people in the world who suffer 

from chronic hunger by 2015.   

As an ancillary imperative, Bush needs to vow that the United States will establish a 

genetically modified (GM) food aid policy toward Africa that is free of emotional rhetoric.  

As evidenced by the deplorable policy-making collision in 2002 involving Bush, the US 

Agency for International Development (USAID), certain environmental nongovernmental 

organizations (NGOs), and Zambian President Levy Mwanawasa, hyperbole in policy 

formulation can be injurious to the achievement of Goal 1, which is to eradicate extreme 

poverty and hunger, in Africa.  A clear, scientific verdict is not yet in on the continuing 

acrimonious debate over whether GM organisms might hold the biotechnology key to 

higher crop yields and the alleviation of chronic hunger.  Irrational language by key policy 

makers can only lead to paralysis and confusion in food aid policy to Africa, while millions 

of famished lives might hang in the balance.   

                                                 
a Porcher L. Taylor III, J.D., is a former non-resident senior associate at the Center for Strategic & International Studies (CSIS) 

in Washington, D.C.  He is an associate professor in the University of Richmond’s School of Continuing Studies and teaches 
business ethics in the Robins School of Business at the university; he has been published in the Columbia Science and 
Technology Law Review.  D. Neil Ashworth, Ph.D., is professor of management and management department chair in the 
Robins School of Business.  He has served as a visiting professor/scholar at the Queensland University of Technology in 
Australia.  David E. Kitchen, Ph.D., representing the University of Ulster, worked closely with the European Commission for 
more than ten years and developed several environmental projects.  As an assistant professor at the University of Richmond, he 
teaches geology in the School of Continuing Studies as well as environmental studies in the School of Arts and Sciences. 
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In August 2002, in a surprise policy reversal, Mwanawasa rejected about 17,000 tons 

of US corn in the form of food aid from USAID.  Significantly, about 30 percent of the corn 

was grown from genetically modified corn seeds.  This was the same GM corn Americans 

have been consuming since 1996 and the same corn that the UN World Food Programme 

(WFP) had been distributing in Africa — including Zambia — over the previous six years.  

However, now the Zambian government was inexplicably rejecting the food aid completely. 

At the time, Zambia faced the risk of famine affecting 2.3 million of its citizens as a 

result of a regional drought and reduced imports from Zimbabwe.  According to World 

Health Organization (WHO) statistics, an estimated 13 million people faced famine in 

southern Africa, and 300,000 people could have died of starvation by February 2003.  As a 

result, the Zambian government sought out help from the WFP, whose international 

director said that it was impossible to feed Zambia’s hungry without genetically modified 

food.  The food agency began bringing in corn, a staple food for many Zambians, by calling 

on donor governments, including that of the United States.  The relief corn was genetically 

engineered to resist worms. 

The Zambian president labeled the corn aid “poison,” saying he was not prepared to 

use his people as “guinea pigs,” even though, in some areas, Zambians rioted and looted to 

get the GM food.  Additionally, the Zambian leader stated he’d rather “die” than eat 

something “toxic.”  The WHO said that there was no evidence that the GM corn was 

dangerous.  UN officials pleaded with the Zambian government to reconsider its policy 

position. 

The Zambian president said that certain environmental NGOs influenced his 

decision to declare the donated American corn to be poison.  Indeed, Greenpeace, among 

others, heavily lobbied the government not to take the corn.  USAID Administrator Andrew 
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Natsios vehemently accused the unnamed environmental NGOs of endangering the lives of 

millions of Africans by encouraging their governments to reject the unconditional GM food 

aid.  Natsios failed in his own intensive lobbying efforts to convince the Zambian 

government to accept the US food aid.  The United States insisted that the corn was safe. 

In the same spirit, Robert Zoellick, the US trade representative, condemned the 

propaganda-like proliferation of Europe’s hostile policies toward science as the real policy 

influence culprit.  This Luddite and unethical position of inventing dangers about genetically 

modified food was leading to starvation in the developing world, Zoellick asserted.   

Speaking on the subject of Third World hunger, Bush accused the European Union 

(EU) of exacerbating famine in Africa by blocking the use of GM crops based on 

groundless, pseudoscience fears.  This policy, he contended, was preventing many African 

nations from planting the crops and reaping the benefits of higher yields out of fear that 

their products would be rejected by hostile European markets.   

Although the media sensationalized the Zambian president’s reference to poison, it 

was actually crop contamination and allergy concerns about genetically modified organisms 

raised by the British Medical Association that mainly swayed the Zambian government. 

Three policy-formulation lessons that can help illuminate Africa’s path toward the 

achievement of Goal 1 are embedded in this Zambian cautionary tale. 

Initially, Bush and future US presidents must declare a clear, specific food aid policy 

toward Africa.  As a matter of comity, USAID must respect and accept Zambia’s right to 

reject such food aid under the Cartagena Protocol on Biosafety, which sets forth 

comprehensive rules for the cross-border movement of genetically modified organisms and 

permits countries to restrict such imports based on environmental or health reasons.  
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Significantly, the pioneering protocol endorses the precautionary principle, permitting an 

import ban of such organisms to protect the public interest even when there is a lack of 

scientific evidence to support that restriction.  The exporting party must seek written 

permission from the importer prior to the first import of these organisms.  Since 2004, 

Zambia has been setting up a regulatory regime in accordance with the protocol. 

As a truly humanitarian gesture toward the achievement of Goal 1, the United States 

should absorb the cost of milling genetically modified food in any future shipments to 

Africa.  As a result, the GM seed could not be planted at all.  In 2002, Zimbabwe and 

Malawi accepted the same corn aid that Zambia refused on this condition but absorbed the 

cost themselves, a move that was cost-prohibitive for Zambia.  The United States needs to 

develop and implement a pan-Africa, uniform policy. 

Lastly, environmental NGOs and the media would do well to embrace at least the 

spirit of the UN’s groundbreaking Cardoso Panel on Civil Society.  This panel seeks to 

advance the UN’s emerging partnership role with civil society organizations in policy setting 

and influence.  Indeed, there are now thousands of such organizations that have consultative 

status with the UN, paving the way for them to have a “voice in global affairs.”  Hyperbole 

has no place in this promising partnership.  Environmental NGOs and the media must not 

sensationalize the emotional words of US and African leaders in the GM food policy debate.  

More specifically, the facts need to be the polestar in telling the story. 

African nations need not face a Hobson’s choice1 in GM food aid if these three 

lessons are followed. 

                                                 
1 Hobson’s choice is an apparently free choice that is in reality no choice at all — the absence of a real 
alternative.  It is named after Thomas Hobson who ran a livery stable in Cambridge, England, in the 
seventeenth century.  A customer who wanted to rent a horse had only one real choice: to rent the horse 
nearest the stable door; Hobson wouldn’t rent horses out of order.  
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When Africans Save Africa  
Frances Williamsa 
 

If the African continent could be likened to a fairy tale, it would have to be the 

story of Sleeping Beauty who lies in a deep slumber waiting for the kiss of life from a 

handsome white prince.  However, as the surging profits of gold, oil, and diamond 

multinational corporations prove that many handsome white princes are already in 

Africa, the world’s richest continent (in resources and potentially in dollars) will have to 

look to the efforts of its own people for its best chance of a full awakening. 

Yet, with so many of her people now living outside her borders, how can this be 

achieved?  Statistics estimate that Africa loses twenty-thousand professionals each year 

and that the number of Africans living outside the continent has doubled in a generation.    

Recruitment tactics by developed countries have successfully lured away 

thousands of African professionals, with the United Kingdom and United States easing 

their own skills gaps in education and health through imported talent from Africa’s 

beleaguered health and educational sectors.  This hemorrhage of African talent, usually 

educated at the expense of cash-strapped nations, impacts heavily on the capacity of 

African governments to develop and implement the policies needed for sustained 

economic growth. 

Today, with an estimated twenty-one thousand Nigerian doctors and more than 

two-hundred thousand African scientists working in the Unites States, critical resources 

have left Africa.  So who will awaken this beautiful sleeping giant?  The only sustainable 

asset of any enterprise or nation is its people, but preventing migration from Africa can 

                                                 
a Frances Williams is the editor of ReConnect Africa, an online publication and portal for professional 
Africans, and chief executive of Interims for Development, a UK-based human resources, careers, and 
training consultancy for Africa. 
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Algiers Agreement of 20008 and the monitoring of the region by the United Nations Mission 

in Eritrea and Ethiopia (UNMEE), both Eritrea and Ethiopia have had occasion to assert 

repressive measures against real and putative dissidents within their countries to maintain 

“unity” and control.  Particularly hostile to foreign intervention and influence, Eritrea has 

also flatly rejected proliferating critiques by states and nongovernmental organizations alike 

regarding its crisis of human rights as imperialist, neocolonial, and hypocritical.   

In addition to rejecting most dominant norms in diplomacy and international 

dialogue, which it views as inherently skewed toward the interests of wealthy and powerful 

nations, the Eritrean government has responded more implicitly to such critiques by posting 

via state-controlled media and state-run Web sites almost daily reports on development 

projects undertaken by the government, supported by the labor of military trainees and 

National Service conscripts.9  By reproducing the rhetoric and practice of “self-reliance” that 

enabled Eritreans to not only survive the long war for independence but also to sustain and 

build valuable infrastructure with extremely few resources, the government today looks 

toward the militarization of society at large as the vehicle through which political 

independence and national control over economic development will largely be maintained 

(O’Kane and Hepner, forthcoming).   

While this has created consternation among many and has contributed to the rise in 

human rights violations against individuals and certain social groups,10 it is worthwhile to 

keep two things in mind.  First, until recently, Eritrea was lauded by the international 

development community and multilateral lending agencies like the World Bank for its self-

reliant approach to development and the combined discipline and ambition of its 

population.  Second, the strategy for “development and defense” adopted by Eritrea today 
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Implementing U.S. Human Rights Policy (2004, 456).  Unless the United States develops a 

comprehensive and principled strategy that is more sensitive to regional complexities and 

fairer to the rights perspectives and political and humanitarian needs of the Horn 

populations and their governments, greater strife and suffering are likely to result.  Such 

strife and suffering are not only unacceptable from a holistic human rights perspective, but 

also are contrary to US interests in the long run, as increasing political-economic instability 

in the Horn will only contribute to the growth of anti-American sentiment and the 

proliferation of terrorist ideologies that represent, more than anything else, weapons of the 

weak, desperate, and disenfranchised.  

Drawing upon insights from anthropology, political science, human rights advocacy, 

and policy analysis, we have insisted that successful US policies in the Horn should proceed 

from a sensitive comprehension of how and why instability and human rights abuses have 

flourished in relationship to both regional dynamics and the impact of US and other 

international foreign policy on the region.  We firmly believe, first and foremost, a resolution 

to the border stalemate between Eritrea and Ethiopia, with immediate humanitarian relief 

and resettlement assistance to IDPs and refugees, is a prerequisite to developing a more 

productive dialogue with Eritrea and reining in Ethiopian impunity in abuses committed 

against its own population and incursions into the territory of other countries in the region, 

actions which are likely to produce only greater instability in the short and long term.  

Recognizing the full range of human rights concerns in Ethiopia and understanding Eritrea’s 

prioritization of collective security as a genuine human rights concern are important starting 

points.  
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But sensitive and effective policy entails more than international support for speedy 

demarcation of the border; it also entails a willingness to address third-generation collective 

rights as genuinely within the realm of human rights, something the United States has 

historically been unwilling to do.  Similarly, the United States must sharply criticize 

Ethiopia’s record of abuses, reflecting a more consistent ethic toward holistic human rights 

and political stability in the Horn of Africa.  But greater sensitivity on the part of US policy 

makers should not be oriented only toward the Horn of Africa.  It should be accompanied 

by an honest and critical awareness of American approaches to human rights, American 

assumptions, goals, and interests, and the role of US policy in enforcing (or stymieing) these 

around the world.    
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1 Adopted by the United Nations in 2001, the Millennium Development Goals (MDGs) for Africa “embody 
the aspiration for human betterment…[and] include halving income poverty and hunger; achieving universal 
primary education and gender equality; reducing under-5 mortality by two-thirds and maternal mortality by 
three-quarters; reversing the spread of HIV/AIDS; and halving the proportion of people without access to safe 
water” by the year 2015 (UNDP and UNICEF 2002, 2).  In this article, we focus on human rights as 
fundamental to the conceptualization and achievement of the MDGs in Africa (see UNDP 2005, 51).   
2 Tricia Redeker Hepner is Eritrea country specialist for Amnesty International USA (AIUSA).  Lynn 
Fredriksson is AIUSA advocacy director for Africa. Both are members of AIUSA’s Somalia Working Group 
and share advocacy, academic, and policy research interests in the wider Horn of Africa region.  The views 
represented here are those of the authors exclusively and do not represent the views of Amnesty International 
and Amnesty International USA.   
3 These entities include governments and government agencies, the United Nations, and various humanitarian 
and human rights nongovernmental organizations. 
4 In Ethiopia on 9 April 2007 a judge decided that 25 of some 130 detainees on trial for their political activities 
did not have a case to answer and should be freed.  These 25 included 8 journalists and several political figures.  
While a positive development on the part of the court, trial reconvenes for the remaining political detainees in 
late April.   
5 One notable example of how counterterrorism has affected human rights in Somalia, Eritrea, and Ethiopia is 
the recent detention of more than eighty nationals from a range of countries — including Eritrea, Kenya, 
France, and Sweden — who were detained crossing the border from Somalia to Kenya in January and February 
2007.  On 16 April, Amnesty International reported that these individuals, at risk of torture or ill-treatment, are 
being held in incommunicado detention in three locations in Ethiopia.  Although the government of Ethiopia 
has stated that it will release twenty-nine of these detainees, none has been released at the time of this writing. 
6 See the “United Nations Observer Mission to Verify the Referendum in Eritrea” entry in Wikipedia for a 
breakdown of voting statistics by region 
(http://en.wikipedia.org/wiki/United_Nations_Observer_Mission_to_Verify_the_Referendum_in_Eritrea, 
accessed 6 April 2007).   
7 In fact an entire body of literature explores this perception of sequencing from economic to political rights, 
bolstered by apparent successes in Southeast Asia, among other regions. 
8 Signed on 12 December 2000 by the governments of Ethiopia and Eritrea, the Algiers Agreement entailed the 
following: the permanent cessation of hostilities between the two countries, including renouncing the use of 
force; the release and repatriation of all prisoners of war and other detainees; and the humane treatment of all 
nationals of each others’ countries within their respective territories.  The Algiers Agreement also established a 
Boundary Commission and a Claims Commission to investigate the conflict and demarcate the border region.  
Although the Boundary Commission issued its ruling in 2003, Ethiopia rejected its findings, and the border 
remains un-demarcated.   
9 Such reports are almost too numerous to mention. See www.shabait.com and www.shaebia.org. 
10 Evidence for human rights abuses occurring in the military is considerable and may be found throughout 
human rights reports as well as the testimonies of Eritrean asylum seekers worldwide.  Author Tricia Redeker 
Hepner is currently investigating this pattern among Eritrean migrants to the United States, Germany, and 
South Africa.   
11 Eritrea’s strategy for development and defense includes expanded conscription of young men and women 
into military and national service.  In addition to forming a well-trained and ready army, conscripts also provide 
labor for government-initiated development projects such as road construction and waterworks (O’Kane and 
Hepner, forthcoming).   
12 For example, Somaliland, China, and Zimbabwe currently hold similar views. 
13 It is important to point out that Eritrea’s antipathy toward foreign markets and lending practices extends 
mainly toward neoliberal models.  While isolationist with respect to the United States and other powerful 
countries of the North, the government is increasingly open to bilateral ties with Asia (especially China) and the 
Middle East.   
14 See, for example, An-Na’im and Deng 1990; An-Na’im 2002a; An-Na’im 2002b; Benhabib 2002; Brysk 2002; 
Cowan, Dembour, and Wilson 2001; Cowan 2006; Merry 2001; Merry 2006; Nagengast and Vélez-Ibañez 2004; 
Wilson 1996. 
15 We believe these are first-step measures that must precede much-needed alleviation of individual human 
rights violations.  But these measures will not automatically lead to such alleviation.  The processes by which 
abuses of individuals and groups may be prevented are a different and in fact far more complex matter.  
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However, it is our contention that the latter will only be possible when the recommendations made here are 
heeded.   
16 See footnote 4 regarding a recent court order for the release of a limited number (twenty-five) of detainees.  
Amnesty International considers charges against all of these individuals — including treason and other capital 
offenses — to be without merit and calls for the release of all of these individuals, whom the organization has 
designated prisoners of conscience.    
17 As reported by Amnesty International, Human Rights Watch, and the US Department of State, these 
violations included mass arbitrary arrests and detentions, torture, extrajudicial killings, repression of ethnic 
minorities, intimidation of students and teachers, suppression of press freedom, and the less reported practice 
of targeting peaceful political opposition in the countryside.   
18 By way of example, Ethiopia contributed troops to the so-called Coalition of the Willing during the 1991 US-
led Gulf War with Iraq, and the US maintains military bases in eastern Ethiopia. 
19 Among other institutions, the World Bank continues to track Ethiopia’s poverty-stricken economy. 
20 Clan, business, religious, and women leaders in the capital, and moderate elements of the CIC, not the TFG 
nor the government of Ethiopia, deserve the credit for avoiding what could have easily been a terrible battle at 
the cost of untold civilian lives in Mogadishu.  Violent attacks against Ethiopian and TFG forces increased in 
March and April 2007 as have resultant civilian casualties, now estimated in the hundreds. 
21 On 6 December 2006, the United Nations Security Council (UNSC) passed Resolution 1725 supporting an 
African Union-Intergovernmental Authority on Development (IGAD) “protection and training mission” in 
Somalia.  On 20 February 2007, the UNSC passed Resolution 1744 authorizing African Union (AU) member 
states to form a stabilization mission in Somalia (AMISOM) under Chapter VII of the United Nations Charter, 
but this mission lacks a civilian protection mandate.  To date, only Uganda has supplied some 1,500 troops on 
the ground in Somalia, although Burundi, Malawi, Nigeria, and Mali have pledged troops, with other AU 
countries offering some logistical support.    
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pluralism.  The remainder of this article spells out how Southern Sudan can properly 

incorporate legal pluralist concepts developed from these experiences into its own legal 

framework. 

Legal Pluralism in Africa 

The GoSS is actively involved in documenting customary law throughout the region.  

However, the exercise is more anthropological than pragmatic.  The government has yet to 

create a legal framework that can utilize these findings to create jurisdictional guidelines or 

that incorporates Southern Sudan’s rich cultural history.   

One reason for the failure to embrace legal pluralism as an inclusive legal framework 

is the prominent position of multi- and bilateral institutions against legal pluralism.  Most of 

these institutions favor legal systems modeled after those of Western societies that facilitate 

(Western) foreign investment, despite the documented legal disempowerment they cause for 

ethnic minorities and indigenous cultures (McAuslan 2005, 1).  As stated by Sammy 

Adelman (1998), the West’s insistence on its view of proper governance “straitjackets 

constitutional debate by circumscribing the possibility of local, pluralist responses to the 

crisis.”   

Investment and customary law, however, are not mutually exclusive.  Centrally based 

judiciaries and monist legal systems work best where there is sufficient cultural homogeneity 

or a strong national culture and identity.  For all its emphasis on centrally based judiciary, the 

US federalist judicial structure itself had strong elements of legal pluralism upon its 

inception.4  More recently, the success of complex dualist systems in countries like Malaysia 

— a dual Sha’ria and statutory law system with complicated personal jurisdiction issues — 

illustrates the greater importance of court integrity and well-defined subject matter 
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appealed to a special intertribal court at the county level.  This system of cross-tribal 

adjudication has the side effect, as observed in Juba, of increasing cross-tribal understanding.  

Litigants and court observers (on most days a good portion of the community) are exposed 

to disputes from other tribes and to those tribes’ customary laws and systems for dispute 

resolution.  

Personal jurisdiction exists under statutory courts in much the same way as in other 

legal systems: “minimum contacts” with the administrative area ensures that a court has the 

requisite authority over a person.  County-level courts would be the entry point for disputes 

based on statutory law.   

Territorial Jurisdiction10 

Territorial jurisdiction applies to both statutory and customary courts based on 

similar procedures found in other legal systems.  Territorial jurisdiction has less significance 

at the customary court level because territory is not married to customary law.  As the Ghana 

experience illustrates, territorial jurisdiction and customary law is often a bad combination.  

Traditional authorities from the accused tribe are present at the proceedings, and their 

customary law is applied no matter the location.  The only significance is determining in 

which payam the court will sit.  In other words, personal (tribal) jurisdiction is determined 

first, territorial jurisdiction second.   

Subject Matter Jurisdiction11 

Subject matter jurisdiction is the most contentious jurisdictional issue between 

customary and statutory systems and will require an ongoing democratic discourse and 

legislative process.  Traditional statutory courts do not exist in Southern Sudan.  Only 
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through society-wide consensus do they gain authority.  Currently there are many statutes 

that pre-date the Comprehensive Peace Agreement and Interim National Constitution of 

Sudan.  Most of these were enacted by the northern government and are enforced 

sporadically — more in the former garrison towns, less in the former SPLA strongholds.  A 

major task for the south, heading forward, is to draft and enact new legislation specifically 

for the south.  The Southern Sudan Legislative Assembly is performing valiantly, but barely 

treading water.   

One of the first tasks in the relationship between the customary and statutory 

systems is developing a process for harmonizing customary law with the ICSS and INC.  

Harmonization needs to be a systematic process of evolution of customary law to abide by 

constitutional provisions, especially the bill of rights.  To begin, a system of removal and 

remand needs to be developed from customary to statutory and back.  Customary court 

cases that violate rights enshrined in the constitution should immediately be removed to a 

constitutional or statutory court.  The constitutional court will then rule on the constitutional 

issue alone and remand the case back to the customary court with guidance on how the 

judgment needs to change to comply with constitutional provisions.  The customary court 

will issue another ruling in compliance that then becomes incorporated into the 

jurisprudence of that customary law.  Appeals from this court would extend up to the 

supreme court. 

In addition to the constitutional harmonization process, the limits of statutory law 

need to be established through a constitutional process similar to that of federalist systems.  

Statutory law needs to be given an evolving national forum in which to establish itself, while 

recognizing that customary law still regulates individual behavior.  Ideally the Southern 
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Sudan Constitution would outline where statutory law begins and customary law ends, 

preferably through language that allows for an evolving constitutional interpretation.  In this 

manner, statutory law would establish itself through a constitutional process that involves 

deliberation over the best legal system for individual issues.  This also allows for statutory 

law to slowly alter its national mandate as multilateral customary law approaches become less 

(or more) efficient.   

Once statutory laws are established in Southern Sudan, customary courts would be 

required to remove any case that involves a statutory law issue to the county statutory court.  

This would operate similar to the federal and state court relationship seen in federalist 

systems such as in the United States.  Entry points to the statutory system would be at the 

county level and would extend up to state-level appeal courts and the supreme court.  The 

supreme court would be the ultimate arbiter on the line between customary and statutory 

law.  

Conclusion 

In order for this hybrid pluralist system to work, the Southern Sudan government 

has to provide concerted institutional support to the customary courts at all levels.  

Currently, support from government revenue (including oil) and international donors is 

almost exclusively funneled to the barely functioning statutory system.  The customary 

courts are largely ignored, but operate regardless and without buildings, court recorders, 

training, or law enforcement staff.  Local and GoSS-level judiciaries need to recognize the 

importance of these courts to the justice sector and strengthen rather than erode their 

authority.  Police need to be employed to enforce customary judgments, and the chiefs need 

to be incorporated into professional training courses that address their place in the judiciary 
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and how to handle the referral and remand procedures.   

The task for Southern Sudan to create a legal structure that incorporates customary 

law and traditional authorities is daunting.  The hybrid legal pluralist/tri-level system 

presented in this article is an integrated approach that creates appellate seams between 

complementary systems — a mirror, in many respects, of the legal system in federalist states.  

In the end, however, it is up to southerners to determine for themselves how important 

customary law is and to develop society-wide norms that reflect the diversity and the rich 

cultural history of the region.  
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1 Southern Sudan has undergone two separate civil wars: the Anyanya War from 1955 to 1972; and the second 
civil war between the Sudan People’s Liberation Army and Khartoum government from 1982 to 2005.  The 
1972 Addis Ababa Agreement provided a respite of ten years between the conflicts. 
2 Wealth sharing under the Comprehensive Peace Agreement outlines the governmental mechanisms for 
sharing the vast petroleum reserves located on the border between northern and southern Sudan.  
3 The term “legal pluralism” is itself an item for debate.  I address the different forms and interpretations of 
legal pluralism later in this article.  For the time being, legal pluralism is used to refer to a legal system that 
recognizes different legal orders throughout society with bases in ethnic and tribal traditions. 
4 Individual states had widely different laws on as varying subjects such as slavery, land, and inheritance.  The 
federalist system of the United States gave wide breadth to states to develop their own laws — a power that has 
slowly decreased over the past two-hundred years.  For more discussion see generally McWhinney 1962, 
Chapter 2. 
5 Malaysia has experienced tremendous economic growth since the 1980s, spurred primarily by international 
investment, despite having separate statutory and Sha’ria legal systems controlled by a weak form of federalism.  
In addition, while Sha’ria law has many effects on business and investment, in Malaysia it only applies to the 
majority Muslim population.  For more discussion see generally Tan 1997, Rajenthran 2002. 
6 Chiefs were referred to as régulos and administered subdivisions of rural circunscriçoes or localities. 
7 As reported by Ex Parte Chairperson of the Constitutional Assembly: in re certification of the amended text 
of the Constitution of the Republic of South Africa, 1996, 1997 (2) SA 97 CC, para [197] at 834F-GIH. 
8 Personal jurisdiction refers to the jurisdiction of a court over the persons brought before the court and must 
be based upon some type of authority of the court over that person.  In US jurisprudence a person’s 
“minimum contacts” with the state determines whether that state’s courts have jurisdiction.  In the Southern 
Sudan case, tribal membership forms the basis of a loose definition of personal jurisdiction.  
9 The payam level is one administrative level below county and one above the boma level. 
10 Territorial jurisdiction refers to the jurisdiction of a court over a person/legal entity because the actions at 
issue took place within the territorial boundaries of the court’s jurisdiction.  
11 Subject matter jurisdiction refers to a court’s jurisdiction over the law at issue in a dispute.  In constitutional 
democracies courts have varied jurisdiction dependent upon the legislation and the legal framework.  
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sacrifice certain elements of criminal justice in order to address the horrendous events that 

involved overwhelming numbers of people, both as victims and perpetrators of the genocide 

and violence.    

The setup of the Gacaca Courts is modeled after the South African Truth and 

Reconciliation Commission — a semi-judicial body established in 1995 to investigate 

apartheid era crimes that expressly emphasized restoration of peace and order in its mandate 

(Bolocan 2004, 364).  The commission was not a traditional Western court and had its 

failings, but it did effectively address an overwhelming problem without an easy solution.  

However, it should be noted that the commission dealt with apartheid crimes rather than 

genocide, which somewhat dilutes the analogy.  The problems created by the Rwandan 

genocide may be even more complex than those resulting from South African apartheid.  

Nevertheless, South Africa’s experience proves that countries may need to take shortcuts in 

order to respond to the ramifications of devastating national experiences like apartheid or 

genocide.  In Rwanda the goal should be achieving restorative justice.  This will lay the 

foundation for a society built on respect for human rights and dignity in the future.  Classic 

forms of criminal or retributive justice do not suit the needs of Rwanda for reconciliation 

after a horrific genocide.   

Fair Trials and the Importance of Judicial Review 

The Gacaca Courts exhibit many shortcomings in the way of due process and fair 

trials.  The two most important features of any just court system are judicial independence 

and judicial review.  Judicial independence means that the courts are independent of other 

branches of government, political parties, prior beliefs, peer pressure, and other parts of the 

judiciary.14  Judicial review is founded on the inherent jurisdiction of the superior courts to 
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