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Executive Summary

The use of cash bail has been recurrently critiqued as one of the critical civil rights issues of this
century. For people who are legally presumed innocent, cash bail produces wealth-based deten-
tion and a two-tiered system of justice: freedom for those with financial means, and detention
in conditions often indistinguishable from carceral punishment for those without. Eight years
have passed since the Massachusetts state high court, the Supreme Judicial Court, first required
judges to consider defendants’ financial circumstances when deciding whether to impose cash
bail as a condition of release, and seven years have passed since the state legislature adopted
omnibus criminal justice reform legislation that sought to, among other reforms, reduce stark
racial disparities in incarceration, reduce the criminal system’s overall footprint, and expand and
study continued bail reform. As part of the Roundtable on Racial Disparities in Massachusetts
Criminal Courts, a project of the Program in Criminal Justice Policy and Management of the Har-
vard Kennedy School Malcolm Wiener Center for Social Policy, this research brief endeavors to
examine the effects of those limited reforms and zoom out to consider the continuing sources,
and consequences, of racial disparities in pretrial release and detention across the Common-
wealth.

This research brief begins with an overview of bail and pretrial detention in Massachusetts,
providing historical grounding for demographic patterns of release and detention before, during
the implementation of, and after the reforms initiated by the Supreme Judicial Court in the 2017
case Commonwealth v. Brangan and the legislature in its 2018 Criminal Justice Reform Act. Using
data available from the Executive Office of Public Safety and Security, we take a deep dive into
understanding trends in pretrial detention from 2017 to the end of 2023.

Our research provides suggestive evidence that White people have been the biggest, and nearly
only, beneficiaries of the limited pretrial reforms adopted since 2017. We find that as reforms
were implemented, the number and proportion of White people in the Commonwealth’s jails
declined dramatically by 40%. At the same time, the number of Black people in jail declined very
slightly (by about 3%), and the number of Hispanic people in jail increased by about 5.5% (ad-
justed for a data quality issue described in the report).

To better understand why this happened, we next examined two prominent sources of pretrial
detention using data from the Massachusetts Trial Court: cash bail and prosecutors’ requests to
hold people without bail because they are too dangerous to release pretrial. We find that racial
disparities continue to pervade pretrial detention and release decision-making in these catego-
ries, even controlling for factors like the severity of criminal charges faced and whether the crim-
inal accusation carries a potential penalty of a mandatory minimum sentence.

We also find gaps and inconsistencies in available data about criminal system decision points. For

example, a 2016 study by the Council on State Governments Justice Center had identified pretrial
holds (including outstanding warrants, probation detainers, and bail revocation) as larger sources
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of pretrial detention than dangerousness findings. The state, however, does not presently pro-
duce datasets on these sources of pretrial detention.

Nevertheless, while the Commonwealth would benefit from greater data transparency on other
sources of pretrial detention, and on pretrial supervision, these gaps in knowledge should not
prevent the adoption of evidence-based reforms that have begun to percolate across the coun-
try. Study after study of cash bail reforms in states as diverse as Texas, lllinois, New York, and
New Jersey shows that curtailing the use of cash bail has net positive outcomes, including fiscal
and public safety benefits as well as enormous social benefits for families affected by the criminal
system. To that end, this research brief ends with a series of policy recommendations: (1) elimi-
nate cash bail for some or all cases or for certain categories of offenses; (2) prohibit the use of
unaffordable bail as a mechanism of detention to ensure return to court; (3) automatically review
bail amounts for everyone who remains stuck in jail 24 hours after their bail is set; (4) improve
the current system of after-hours bail assessment, including by replacing the bail magistrate sys-
tem with a judge rotation schedule; and (5) study and reform other sources of pretrial detention,
including by reducing the issuance of warrants for non-appearance in court by creating a central-
ized jail look-up system.

The vast majority of people prosecuted for crimes in the Commonwealth are indigent. Therefore,
for many accused people, posting any amount of monetary bail can be nearly impossible. Given
the socioeconomic and racial wealth disparities throughout Massachusetts, the Common-
wealth’s current system of release and detention disparately burdens people of color. This affects
entire families, who must scrape together the funds to pay bail for their detained loved ones. The
Commonwealth’s pretrial release system is behind the times, and policymakers should follow the
emerging evidence base in jurisdictions across the country and undertake significant reforms to
rein in the use of restrictive pretrial detention, cash bail, and conditions of release in Massachu-
setts.
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Introduction

Despite limited reforms to the pretrial system, racial disparities continue to exist in pretrial de-
tention throughout Massachusetts. On some metrics, disparities appear to have grown signifi-
cantly. Although cash bail is often viewed as the primary reason for racial disparities in pretrial
detention, such disparities are rooted in many release decisions—at both initial and subsequent
court hearings!—that have not received the same level of study by researchers, are not regularly
reported in data managed by public agencies, and that lack equal attention in public policy dis-
cussions and legislative reforms. Neglected sources of disparities include having outstanding war-
rants in other cases or other jurisdictions, having one’s bail revoked for 60 or 90 days due to an
alleged violation of conditions of release or incurring a new arrest or criminal charge, having a
determination that one is too dangerous to release and no conditions of release will assure the
safety of the community or a specific named victim, and/or having an alleged probation or parole
violation.

This report is intended to bring much-needed attention to these many reasons for longstanding,
and growing, racial disparities in pretrial detention. It is also intended to highlight paths to pro-
duce better data and to remedy disparate outcomes. We begin by giving an overview of both the
sources of pretrial detention and the extent and nature of racial disparities in Massachusetts’
pretrial detention system. We then examine how recent reforms that decreased pretrial deten-
tion also resulted in continued or exacerbated disparities. Finally, due to limitations in availability
of public data allowing for analysis, we highlight how just two domains — cash bail and danger-
ousness hearings — continue to contribute to detention disparities, with troubling downstream
implications.

In recent years, a robust body of research has shown that, regardless of its source, pretrial de-
tention negatively affects individuals’ physical and psychological well-being;? significantly re-
duces future employment and earnings;? increases the probability they will be convicted of the
current charge(s);* leads to more severe sentences when someone is convicted;” and increases
the burden of criminal legal system-imposed debts.® In each of these areas, burdens almost cer-
tainly fall disproportionately on Black, Latino, and other marginalized ethnoracial populations in
the Commonwealth. Further, they cannot be justified by pretrial detention’s benefits. Not only
are pretrial detention systems expensive to operate, but a growing body of evidence also makes
clear that, all things considered, holding people pretrial threatens public safety much more than
it protects it.” Thus, we conclude with recommendations for paths forward and opportunities for
further study.
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Racial Disparities in Bail and Pretrial Detention in Massachusetts:
An Overview

Racial disparities have long pervaded pretrial detention and release, nationally and in Massachu-
setts.® A 2016 review by the Council of State Governments Justice Center (CSGJC) found that
Black and Hispanic people were overrepresented in every phase of the Massachusetts criminal
system, including in pretrial county jail populations.® Similarly, a 2015 report from MassINC de-
termined that Black people were starkly overrepresented among pretrial detainees in every
county relative to their population representation, with wide variation in the extent of these dis-
parities, and were also subject to higher median bail amounts.!° Longstanding racial differences
in rates of pretrial detention may be influenced by other upstream disparities in arrest and charg-
ing patterns as well as recommendations of prosecutors and judicial findings.!

While the above-cited reports examined data from a decade ago, there is evidence of continued
racial disparities in assigning bail and growing racial disparities in pretrial detention. Turning first
to cash bail, based on a 2021 study of FY19 data published by the Massachusetts Executive Office
of the Trial Court, Black and Latino individuals are more likely to have cash bail set, to be assessed
higher bail amounts, and to be detained by their bail beyond the initial release period (which the
Trial Court considers three days following arraignment).'2 As of 2019, on average, Black and La-
tino individuals take longer to post bail (14 and 13 days, respectively) relative to White individuals
(11 days), providing additional evidence that the Commonwealth’s pretrial system continues to
disproportionately harm Black and Latino people through greater and longer exposure to wealth-
based detention.'3

Turning next to pretrial detention overall, the jail population’s overrepresentation of Black and
Hispanic people and underrepresentation of White people relative to their population shares has
become more pronounced as pretrial detention decreased over the last six years. In January
2017, the pretrial detention population was 47% White, 23.6% Black, and 18.5% Hispanic/La-
tino,* reflecting an overrepresentation of Black and Hispanic people, and underrepresentation
of White people, relative to their population shares. But by December 2023, the jail population
was nearly evenly split among Black (28.3%), Hispanic (32.6%), and White (34.8%) people. Ac-
cording to Census estimates, Black and Hispanic/Latino people comprise only 9.6% and 13.5%,
respectively, of the state population—whereas White people comprise 68.8%.°

This growth in racial disparities in jail populations appears attributable to differential rates of
change in pretrial detention across racial groups; as detailed in the following section, the de-
crease in pretrial detention has been almost entirely among White people. The total number of
people in pretrial detention declined by 19.1% from January 2017 to December 2023. But the
number of Black people held in pretrial detention decreased by merely 3.1%, such that the pro-
portion of Black people in jail increased from 23.6% to 28.3%. Similarly, the number of Hispanic
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people detained grew from an average of 913 in Janu-
ary 2017 to 1,298 people in December 2023, an in-
crease of 42.1%.1® Consequently, the percentage of
Hispanic individuals in the pretrial population rose
from 18.6% to 32.6%, a near doubling in the relative
proportion of the jail population. Over this same pe-
riod, the White pretrial population declined dramati-
cally from 2,319 to 1,386 people, a decrease of 40.2%.
The White proportion thus declined from 47.2% of the
jail population in January 2017 —nearly half—to 34.8%
of the jail population in December 2023, or slightly
more than one-third of those detained pretrial. White
people still comprise the plurality of people in jail, but
barely, in a state with a majority-White population.

Understanding the potential contributors to continu-
ing, and growing, racial disparities requires under-
standing mechanisms of pretrial release and detention.
According to the 2016 CSGJC review, there are four pri-
mary reasons people are detained pretrial in Massa-
chusetts: unaffordable cash bail, outstanding warrants,
bail revocation (due to an alleged violation of condi-
tions of release or a new arrest or criminal charge), and
probation detainers on other cases.!’ Based on a
FY2014 snapshot of more than 13,000 jail admissions
from Essex, Hampden, and Middlesex counties, 48% of
detained people had a payable bail,'® but more than
half of people detained pretrial (52%) were either held
without bail or not bailable due to having had their bail
revoked, being held on a probation detainer on an-
other case, or having outstanding warrants.'® Even
among those with a payable bail, the majority could
not pay it. At that time, being held without bail for al-
leged dangerousness was a small contributing source
of pretrial detention.?’ These findings showed that
cash bail was only one component of the constellation
of reasons people were held pretrial in the Common-
wealth’s jails, but was a major contributor—and that
bail interacted with other kinds of pretrial holds, such
as bail revocation, to detain people repeatedly.

Accordingly, six years ago Massachusetts passed
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The Legal Framework for Pretrial
Release and Detention in
Massachusetts

Under the Commonwealth’s general bail
statute, G.L. c. 276, § 58, the only lawful
purpose of cash bail is to ensure return to
court for future court dates and to preserve
the integrity of the judicial process.! In Mas-
sachusetts, cash bail may not be used to
protect the public or as a proxy for danger-
ousness. A separate statute, G.L. c. 276, §
58A, allows prosecutors to move to detain
someone pretrial without the possibility of
release for up to 120 days in district or mu-
nicipal court and up to 180 days in superior
court if a judge finds that (1) the person has
been charged with a qualifying predicate of-
fense (a list of enumerated serious felonies
and other offenses considered violent or
dangerous)? and (2) there are no conditions
of release that would sufficiently protect
the safety of the community or a specific
named individual or victim. If someone vio-
lates their conditions of release, or incurs a
new arrest or criminal charge, their bail can
also be revoked under G.L. c. 276, §§ 58 and
58B, sending them to jail for 60 or 90 days
by statute. Because people are presumed
innocent while facing charges, pretrial de-
tention should be the carefully limited ex-
ception and the law codifies a presumption
of release on personal recognizance. Never-
theless, tens of thousands of people cycle
through Massachusetts jails annually: there
were more than 23,000 pretrial admissions
across the Commonwealth in 2023.3

1 See, e.g., Commonwealth v. Norman, 484 Mass. 330
(2020); Commonwealth v. Walsh, 485 Mass. 567, 581-
585 (2020). There are additional bail statutes for su-
perior court cases, see G.L. c. 276, § 57, for pretrial
probation, and for certain offenses, such as domestic
violence offenses.

2 See, e.g., Vega v. Commonwealth, 490 Mass. 226
(2022).

3 These data do not appear to reflect unique individu-
als but rather total admissions (including recurrent
admissions of the same individual over the course of
the year). https://www.mass.gov/info-details/cross-
tracking-system-state-county-correctional-popula-
tions#admissions-and-releases-
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reforms aimed at changing the use of cash bail. In 2017, the Supreme Judicial Court ruled in
Brangan v. Commonwealth that judges must consider a person’s financial resources when setting
bail.?! As part of the 2018 Criminal Justice Reform Act legislation (CJRA),%? the state legislature
codified Brangan’s requirement that judges consider a defendant’s financial resources in setting
bail, and further required that judges issue written findings about the effect on the defendant’s
family or loved ones of pretrial detention and justify why the benefits of potential long-term
pretrial detention caused by unaffordable bail would outweigh the harm.?3In practice, this means
the Trial Court’s various departments issued new forms, and judges illustrate having considered
the defendant’s financial resources and having weighed these harms by checking off boxes on
these forms.?* And while the CJRA also made changes to encourage diversion and pretrial treat-
ment as alternatives to pretrial detention, preliminary analysis suggests “a large share of the ar-
rests that are now being diverted may not have resulted in charges previously.” > In other words,
diversion may reflect net-widening rather than shrinking the kinds of cases that result in criminal
entanglement and pretrial detention.

The CJRA also called for the creation of a Special Commission on Bail Reform to assess whether
further reforms should be adopted. The Commission’s final report addressed many areas merit-
ing further study and attention including: data availability, the role of bail commissioners, the
process for paying bail after court hours, and distinguishing nonappearance in court based on
willful failure to appear versus unpaid fines or fees, detention elsewhere, and other circum-
stances that explained a court absence. However, the Commission recommended against further
immediate reforms, citing the fact that Brangan and the amended bail statute had only recently
taken effect.?® Around the same time, some county prosecutors announced they would begin to
seek cash bail less often for certain categories of offenses, although reviews of those practices
indicated limited success or inconsistent implementation.?’

Explaining Post-Reform Persistence in Racial Disparities

Even as the Commonwealth has endeavored to reform its pretrial system, these changes have
not succeeded in reducing racial disparities in pretrial release decisions. To the contrary, and
following a common pattern of reform,?8 racial disparities have largely remained entrenched or
gotten worse over the last five years. Given the research showing that even a day spent in jail can
cause significant harms, we begin our analysis with a deeper look at the Commonwealth’s jail
population. We explore each county’s pattern (reproduced in Appendix) as well as the Common-
wealth as a whole in order to highlight what factors might have contributed to racial disparities
in who remains stuck behind bars while awaiting the resolution of their pending cases.

We used data from the Massachusetts Executive Office of Public Safety and Security (EOPSS) to

assess pretrial detention in the Commonwealth over a six-year period based on monthly snap-
shots, including before and after the Commonwealth enacted and implemented pretrial
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reforms.?® Between January 2017 and December 2023, the number of people held in pretrial
detention has declined by 19.1% as shown in Figure 1.3° This overall decrease in pretrial deten-
tion, however, is mostly attributable to a sharp decrease in the number of White people held in
pretrial detention: a 40.2% reduction over the period we analyze. By contrast, the number of
Black people in pretrial detention has seen a mere 3.1% reduction and the number of His-
panic/Latino people has seen a 42.1% increase over that same period. Figure 2 presents the dis-
tribution across race groups.

Figure 1: Total Pretrial Detention Population in Massachusetts
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Figure 2: Massachusetts Pretrial Detention Population by Race
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The fact that the jail population in the Commonwealth has fallen since 2017, but almost exclu-
sively among White people, raises two questions: (1) why did the jail population fall?—and in
particular, does the declining population reflect general trendlines across the Massachusetts
criminal system or particular effects of pretrial reform efforts; and (2) what explains the contin-
uing racial disparities, and in particular, the increase in pretrial detention among Hispanic peo-
ple? The reduction in pretrial detention between 2020 and 2021, as both Figures 1 and 2 reflect,
is due in part to COVID-19, when pretrial detention decreased across all racial groups.3! Never-
theless, looking at the broader trendlines, after the 2017 Brangan decision and the 2018 CJRA,
there were consistent, marked decreases only in the number of White people held in pretrial
detention in contrast to negligible and/or variable decreases for Black people and a notable in-
crease among Hispanic people.

First, the falling jail population follows general trendlines of a shrinking criminal legal system in
Massachusetts. Per a January 2024 MassINC and Boston Indicators study analyzing criminal sys-
tem data before and after passage of the CIRA, researchers found that arrest rates and crime
rates both plummeted at the same rate over the studied period.32 The decrease in pretrial de-
tention therefore may result in part from a decreasing overall criminal caseload, which intuitively
would have a direct effect on the number of people detained pretrial. Further, these researchers
found disparities in how criminal arraignments have shrunk, with White people benefitting most
and Hispanic/Latino people benefitting least: “The number of White defendants with criminal
charges fell by 26 percent between FY 2019 and FY 2023, whereas the number of Black
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defendants declined by 13 percent and the number of Latino defendants was down just 1 per-
cent.”33 The same researchers determined that the pretrial detention population has been the
least to decline relative to people incarcerated in county Houses of Correction and in state prison
over the same period. While the pretrial detention population decreased by about 19%, “The
number of individuals in [county Houses of Correction] is down by 45 percent or almost 2,000
individuals. The DOC population fell by 35 percent or roughly 2,700 individuals.”3* In other words,
given trendlines across the system, the pretrial detention population could have been predicted
to decrease even further than it did.

Turning next to what might contribute to continuing racial disparities in pretrial detention, and
the sharp increase in detention among Hispanic people in particular, the statewide data on pre-
trial detention mask an illuminating data quality issue. By analyzing each county’s individual data
(see Appendix), we determined that the increase in Hispanic people held pretrial statewide is
explained, in large part, by Essex county’s improvement in coding data on race and ethnicity be-
tween 2017 and 2018. As Figure 3 reflects, prior to 2018, it appears that Essex County was incor-
rectly identifying Hispanic people and coding them as “Other/Unknown,” but Essex County im-
plemented a change in their intake process and began to identify more people as “Hispanic/La-
tino” between 2017 and 2018.%

Figure 3: Pretrial Detention in Essex County, MA
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This change in racial classification during the jail intake process appears to be unique to Essex
County, but has implications for the Commonwealth’s overall trends in pretrial detention dis-
aggregated by race shown in Figure 2 above. As shown in Figure 5 below, we estimate that had
Essex County correctly classified people as Hispanic prior to 2018, there would be only a 5.5%
statewide increase in the number of Hispanic/Latino people held in pretrial detention from 2017
to 2023, rather than the more than 40% increase shown in Figure 4 when this 2017-2018 data
quality issue is not addressed.3® In other words, Hispanic people were likely dramatically under-
counted in the statewide jail population in 2017 due to this Essex County error. Our findings sug-
gest that the true change in pretrial detention in the Commonwealth from 2017 to 2023 reflects
a 5.5% increase among Hispanic people, a 3.1% decrease among Black people, and a 40.2% de-
crease among White people over the same period.

Figure 4: Hispanic/Latino Pretrial Detention Population Per Official Data
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Figure 5: Estimated Hispanic/Latino Pretrial Detention Population Accounting for Miscoding
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Source: Mass. Executive Office of Public Safety and Security, Cross-Tracking System | State & County Correctional
Populations (based on the version last updated Jan. 2, 2024) (see endnote 29)
https://www.mass.gov/info-details/cross-tracking-system-state-county-correctional-populations

This data coding error does not explain the dramatic racial disparities in who benefited, and who
did not, from the limited pretrial reforms implemented in 2017-2018. The small increase among
Hispanic people and small decrease among Black people are dramatically out of step with the
very substantial decrease among White people in the Commonwealth’s jails.3’

Understanding what contributes to these disparities requires analyzing whether there have been
changes in the rates of particular pretrial release decisions across racial groups over the studied
period. For the first time, in 2024 the EOPSS Cross-Tracking dashboards attempt to code the na-
ture of admissions to the Commonwealth’s correctional facilities, including county jails, but these
data are new and still being populated across counties, the categories used appear to overlap
and are not clearly defined, and the data code admissions rather than current jail population
snapshots.3® In other words, these data are not sufficiently reliable to identify how many people
are detained at any given time due to the most common categories of pretrial holds: bail was
imposed and has not been paid; the person has a warrant in another court and cannot be re-
leased until that warrant is cleared; the person’s bail was revoked because of a violation of pre-
trial release conditions or a new charge; the person is held by a probation or parole detainer; or
the person was held without bail after a finding of dangerousness. These common sources of
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pretrial detention can cycle over the life of a case, and on average people spend longer stints in
jail because of bail revocation (by statute, two or three months), probation detainers (which may
last for weeks or months before a final probation surrender hearing occurs), and dangerousness
holds (which by statute are hundreds of days) than because of unaffordable bail (which on aver-
age is paid within two weeks). Therefore, even if the admissions data were comprehensive and
reliable, examining admissions would be incomplete and might miscount or underestimate the
reasons people “stack up” in county jail populations due to longer periods of detention from
particular kinds of pretrial holds.3°

In the sections that follow, we examine two categories of pretrial holds for which the Common-
wealth produces data. First, we look at the imposition of cash bail versus release on personal
recognizance to determine whether the Brangan decision and the CJRA resulted in fewer people
being assigned bail and the patterns across racial groups from 2019 to 2024. Next, we look at
changes in prosecutorial requests to hold people in jail pretrial because of their alleged danger-
ousness from 2018 to 2023. Other categories of detention—outstanding warrants, bail revoca-
tion, and probation detainers—have historically been more prevalent reasons for pretrial deten-
tion than dangerousness hearings. However, despite significant improvements in the availability
and quality of public data on the pretrial system, the Commonwealth does not publish data that
would allow for analysis of those pretrial holds.

The Continued Use of Bail

After Brangan was decided in 2017 and the CJRA codified and slightly expanded the Brangan
decision in 2018, the Trial Court began examining patterns of setting and paying bail at initial
releases—the release decisions made at a person’s first court appearance after summons or ar-
rest on a criminal charge. The Trial Court published a Survey of Pretrial Statistics in 2021 based
on FY2019 data about releases and dispositions, showing that judges continued to impose cash
bail in around 17.6% of cases; between July 1, 2018 and June 30, 2019, judges in the Common-
wealth set cash bail in over 23,000 cases.*® People in over 8,000 of these cases did not post bail
before the initial disposition of their case.*!

Five years later, these proportions have not changed dramatically. Between July 2021 and March
2024 (FY22 Q1 through FY24 Q3),% judges imposed cash bail in district and municipal courts in
around 16.7% of cases—a total of 56,592 cases over the studied period (this number does not
reflect unique individuals; for example, 31.4%, or nearly a third of defendants in these cases,
already had one or more open cases at the time of arraignment). More people continue to be
held by their bail (9.1% of cases, which equates to more than 30,000 cases and nearly 55% of
cases in which bail was set at arraignment) than released on bail (7.6% of cases, or more than
25,000 cases).*® Defendants who cannot post bail—either because they cannot afford to or were
not eligible**—are forced to remain in jail until their initial dispositions or some later case event,
such as a bail review in superior court or a bail modification due to changed circumstances in
district or municipal court.*> Further, while the percentage of people who had bail set has
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decreased slightly since 2019, the number and percentage of people detained without bail has
increased. In the FY2019 study, 3.1% of people were held without bail;*® by contrast, from Janu-
ary 2021 to March 2024, that number increased to 3.8%.

Unfortunately, Brangan and the amended statute have had little impact on the rate of people
released without bail on their own recognizance.*’ Pre-Brangan, the rate of release without bail
was 79.8%.48 At the time, the Trial Court released data disaggregated into only two racial group-
ings, White and non-White,*® but found rates of release on recognizance were similar across
those racial groupings: "White and non-White defendants were released on recognizance in sim-
ilar numbers (81.5% to 78%)....”°° In the first full year after Brangan, the overall rate of release
without bail was roughly the same as pre-Brangan, at 79.4%. However, racial disparities in rates
of release on recognizance became more visible due to more precise disaggregation: in FY2019,
80.7% of White defendants were released on recognizance, compared to 77.6% of Hispanic de-
fendants and just 73.6% of Black defendants.>! Using updated data from the Massachusetts Trial
Court Department of Research and Planning, we explore initial release decisions in the Common-
wealth in Figures 6 - 9 (also see Exhibit C in Appendix). The overall rate of release without bail
has remained stagnant even after the COVID-19 pandemic, and racial disparities in rates of re-
lease continue despite the Commonwealth’s limited bail reform. From July 2021 to March 2024,
the overall rate of release on recognizance was 79.5%.>2 Over that same period, 81.5% of White
defendants were released on recognizance, compared to 77.6% of Hispanic defendants and
74.4% of Black defendants. Black defendants continue to be released on recognizance at the low-
est rates relative to every other racial demographic and the state’s overall release rate.

Racial disparities in the use of bail in initial release decisions have also continued unabated in the
more than five years since Brangan and the implementation of the CIRA. Between July 2021 and
March 2024, Black and Hispanic individuals were still more likely to have bail set (20.2% of Black
defendants, compared to 17.9% of Hispanics and 15.5% of Whites), to be unable to pay their bail
(58.4% of Black defendants who have bail set are held on bail, compared to 56.4% of Hispanics
and 52.9% of Whites), and to be held without bail (5.4% of Black defendants, compared to 4.5%
of Hispanics and 3% of Whites). In other words, most people who have bail set remain detained
on their bail. From July 2021 to March 2024, this represented more than 7,200 Black defendants,
more than 8,700 Hispanic defendants, and more than 13,700 White defendants—a total of nearly
30,000 defendants (although these may not reflect unique individuals). Overall, 25.6% of cases
involving Black individuals and 22.4% of cases involving Hispanic individuals between July 2021
and March 2024 had an initial release decision that resulted in pretrial detention compared to
18.5% of cases involving White individuals.
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Figure 6: Massachusetts Bail Paid by Race FY 2022 Q2-FY 2024 Q3
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Figure 7: Massachusetts Held with Bail by Race FY 2022 Q2-FY 2024 Q3
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Source: Mass. Trial Court Department of Research and Planning, Initial Release Decisions Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtinitialReleaseDecisionsinCriminal-
Cases/AboutthisDashboard (based on the version last updated May 3, 2024).
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Figure 8: Massachusetts Held without Bail by Race FY 2022 Q2—FY 2024 Q3
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Figure 9: Massachusetts Released on Recognizance by Race FY 2022 Q2-FY 2024 Q3
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Source: Mass. Trial Court Department of Research and Planning, Initial Release Decisions Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtinitialReleaseDecisionsinCriminal-
Cases/AboutthisDashboard (based on the version last updated May 3, 2024).
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The Trial Court’s dashboard on initial release decisions includes a number of other factors that
might influence setting conditions of bail and pretrial release or detention, but the data are not
downloadable or accessible without manually reproducing the dataset. Further, statutory factors
that judges commonly consider during arraignment decision-making, including a defendant’s
complete criminal history and whether the defendant has a history of defaults from court ab-
sences, willful failures to appear, and/or unpaid court fines or fees,>3 are not factors available in
the data.>* We attempted to analyze a few of the available characteristics to determine whether
patterns of disparity hold, accounting for other case characteristics. In particular, we examined
offense severity of the lead charge (misdemeanor versus felony) and whether the lead charge
carries a mandatory minimum penalty, to determine to what extent disparate charging patterns
might account for racial disparities in overall release decisions.

Disparities appear even more pronounced when examining rates of release across offense sever-
ity. As shown in figures 10 and 11, from FY 2022 Q1 - FY 2024 Q3 (July 2021 through March 2024),
Black and Hispanic individuals were released on recognizance in 82.8% and 85.3% of misde-
meanor cases and only 58.3% and 55.3% of felony cases, respectively. In contrast, White individ-
uals were released on recognizance in 86.3% of misdemeanor cases and 65.6% of felony cases.
Thus, while felony offenses are more likely across the board to result in conditions of pretrial
release that could effectuate detention, White people are released on recognizance in nearly
two-thirds of felony cases, whereas nearly half the Hispanic people charged with felonies have
bail set and/or are detained. In other words, racial disparities in rates of release are even starker
among felony cases. Similarly, Figure 12 highlights the significant disparity in release rates among
cases involving mandatory minimum sentences. For the 4,880 cases involving a Hispanic person
charged with a mandatory minimum, 24.3% were released on recognizance. For the 3,877 cases
involving Black people charged with a mandatory minimum, 21.1% were released on recogni-
zance. In a stark divergence, 55% of the 8,717 mandatory minimum cases involving White indi-
viduals were released on recognizance—more than double the rates among Black and Hispanic
people.
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Figure 10: Misdemeanor Cases Released on Recognizance, by Race FY2022 Q1-FY2024 Q3
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Figure 11: Felony Cases Released on Recognizance, by Race FY2022 Q1-FY2024 Q3
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Source: Mass. Trial Court Department of Research and Planning, Initial Release Decisions Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtinitialReleaseDecisionsinCriminal-
Cases/AboutthisDashboard (based on the version last updated May 3, 2024).
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Figure 12: Cases with a Mandatory Minimum, Released on Recognizance FY2022 Q1-FY2024 Q3
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Source: Mass. Trial Court Department of Research and Planning, Initial Release Decisions Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtinitialReleaseDecisionsinCriminal-
Cases/AboutthisDashboard (based on the version last updated May 3, 2024).

Why do judges continue to set bail, including unaffordable bail? One reason is that Brangan
does not limit when judges can impose cash bail, but instead merely requires that they consider
a person’s ability to pay when setting bail.>> Additionally, Brangan and the revised bail statute
explicitly permit judges to set unaffordable bail when they believe someone may not appear for
court, as long as they state on the record why they are choosing to set unaffordable bail.>®
Based on the data above, judges may use this discretion in a racially biased manner.>’

It does not have to be this way. Data from jurisdictions that have adopted significant bail reforms
indicate that Massachusetts could increase its rate of pretrial release without a meaningful effect
on rates of new arrests, including new arrests for violent offenses.>® For example, if Massachu-
setts were to release people without cash bail in 90% of cases, as Washington D.C. does,>® people
in an additional 14,000 cases per year could be spared the harms of the cash bail system.®° De-
spite having a rate of release without cash bail that is 11 percentage points higher than the Com-
monwealth’s, D.C. has a similar rate of court appearance and a higher arrest-free rate for people
on pretrial release relative to Massachusetts.®! This indicates that Massachusetts could increase
its rate of release without cash bail without adverse effects on pretrial success rates.®? In addition
to reducing the burden imposed on individuals, releasing more people without cash bail could
benefit the Commonwealth; limiting—or eliminating—the use of cash bail would lead to a de-
crease in pretrial detention, as well as decreased burden on the courts in terms of setting and
processing bail after court hours,®3 in turn reducing the state’s costs across agencies.
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A Rise in Dangerousness Hearings

Hearings pursuant to G. L. c. 276, § 58A, or "dangerousness hearings," may provide additional
context for the racial disparities among people detained pretrial who populate the Common-
wealth’s jails even after reform. A dangerousness hearing is a legal proceeding immediately fol-
lowing arraignment used to determine whether an individual accused of a crime poses a signifi-
cant risk to public safety if released from custody pending trial, such that no conditions of pretrial
release can ensure the safety of the community or a specific victim.%4 Even if a judge takes into
consideration a defendant’s financial resources pursuant to Brangan and the amended bail stat-
ute, if the judge deems them too dangerous to release, they can hold them in pretrial detention.
Further, whereas most people detained on bail are eventually able to pay it, people detained on
a dangerousness finding may be held for long statutory periods, including up to 120 days in dis-
trict or municipal court and, if indicted, an additional 180 days once their case enters in superior
court—as well as additional days depending on the application of speedy trial rules in their case.
In other words, although being held without bail pursuant to 58A continues to represent a small
overall portion of the Commonwealth’s caseload (3.8% of cases overall from July 2021 through
March 2024), its growth in recent years may still represent a more sizeable proportion of the
Commonwealth’s jail population because people held on 58A “stack up” in the jail population,
while people held on bail are more likely to churn through in shorter stints.

Using data provided from the Massachusetts Trial Court we analyze the use of § 58A hearings
from the period between FY2018 and FY2023. As seen in Figure 13, as the Commonwealth’s over-
all caseload has decreased and pretrial detention has decreased by 19%, the number of danger-
ousness hearings has increased by 36% over that period of time. This trend is consistent through-
out Massachusetts; prosecutors in every county in the Commonwealth have increasingly used
dangerousness hearings to detain people pretrial, although the rates at which individual prose-
cutor’s offices pursue these hearings varies (see Appendix, infra). Concerningly, however, the
overall increase also varies across race groups.
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Figure 13: Massachusetts § 58A Hearings, FY2018-FY2023
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Figure 14: Massachusetts § 58A Hearings by Race, FY2018—-FY2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,

https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard

(based on the version last updated Apr. 17, 2024).
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The available data only allow for an analysis in changes to the number of dangerousness hearings
requested by prosecutors, rather than findings of pretrial detention by judges. Further, to better
understand trends over the last five years, it would be useful to compare changes in the number
of prosecutorial requests for dangerousness hearings to the overall number of cases with eligible
predicate offenses for 58A detention during the studied period. In other words, over the last five
years, in what percentage of eligible cases have there been dangerousness hearings, and how
has that percentage changed over time? This denominator would contextualize these trends and
allow exploration of whether disparities reflect differences in prosecutorial behavior at arraign-
ment or differences in charging patterns initiated by the police or some combination of the two.
However, data on the overall number of cases with eligible charges are not available as a direct
comparator. To allow for more sensitive analyses of trends in prosecutorial requests for pretrial
detention, the Trial Court should publish data on the number of cases with 58A-eligible-charges
in each county (with the option to disaggregate by race, charge type, and charge severity), either
as part of the Dangerousness Dashboard® which was the source of our limited analysis or as a
separate tab as part of the Trial Court’s Charges Dashboard.®®

The number of dangerousness hearings for Black and Hispanic people has almost doubled since
the Commonwealth’s limited pretrial reforms took effect, whereas the number of dangerousness
hearings for White people has remained largely the same. Disaggregated by offense severity (see
Figures 15 and 16 infra), that increase is almost entirely attributable to felonies. Figure 16 pro-
vides a graphical representation of the 73% increase in usage of dangerousness hearings in felony
cases against Black defendants and the 66% increase against Hispanic defendants.
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Figure 15: Massachusetts Misdemeanor § 58A Hearings, FY2018-FY2023
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Figure 16: Massachusetts Felony § 58A Hearings, FY2018-FY2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard
(based on the version last updated Apr. 17, 2024).
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As reflected in Figures 17 and 18, below, felony person offenses have always been the largest
category of cases pursued through dangerousness hearings. But while there has been an increase
in the use of 58A across felony offense types since 2018, these hearings have increased most
among felony drug and weapon charges over the last six years.

Figure 17: Use of § 58A Hearings for Felony Offenses, Excluding Person Offenses, FY2018-2023
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Figure 18: Use of § 58A Hearings for Felony Person Cases, FY2018-2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard
(based on the version last updated Apr. 17, 2024).
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For felony weapon charges, the increase in 58A hearings is explained in part by a policy shift
initiated by former Suffolk County District Attorney Rachael Rollins and largely maintained by her
successor, Kevin Hayden. Following a high profile 2020 homicide allegedly committed by a man
while he was released on bail for an alleged armed robbery, Rollins announced that her office
would use dangerousness hearings for every weapons charge, regardless of the nature of the
charge.®” This policy in Suffolk County resulted in an increase from 0 felony weapon hearings in
2018 to 126 in 2023, and it largely explains the growth in felony weapon hearings statewide.
Further, the racial breakdown of these hearings reveals a disproportionate impact on Black and
Hispanic people. Out of the 126 Suffolk County dangerousness hearings in felony weapon cases,
many of which likely alleged unlicensed possession of a weapon rather than threat or use of vio-
lence,®® the vast majority involved Black defendants (90 hearings), followed by Hispanic defend-
ants (30), and just 6 involved White defendants. As figure 19 highlights, throughout the Com-
monwealth, weapons cases involving Black and Hispanic individuals have seen a sharp increase
in use of the dangerousness statute while cases involving White individuals have grown much
more modestly. Even at the height of the pandemic from 2020-2021, as prosecutorial requests
for detention on these cases dipped among White people, requests for detention of Black and
Hispanic people plateaued or continued to grow.

Figure 19: Massachusetts § 58A Hearings in Weapons Cases, FY2018-FY2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard
(based on the version last updated Apr. 17, 2024).
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For drug cases, a significant uptick in the use of dangerousness hearings also reflects a concerning
shift towards harsher pretrial penalties for non-violent offenses, which typically warrant less
stringent pretrial conditions. From FY2018 to FY2023, prosecutorial requests for detention in fel-
ony drug cases increased by 183%. This rise is particularly notable because drug offenses may not
involve any direct threats of violence or interpersonal harm—the kinds of public safety risks that
motivated the Legislature to develop the 58A pretrial detention statute in the first instance.®®
Our analysis again finds preliminary evidence of disparate impact by race in drug cases (see Figure
20). Drug cases involving Black and Hispanic individuals have seen a significant increase in use of
the dangerousness statute, while cases involving White individuals reflect a much more moder-
ate increase in the use of dangerousness hearings over the studied period.

Figure 20: Massachusetts § 58A Hearings in Drug Cases, FY2018-FY2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard
(based on the version last updated Apr. 17, 2024).
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Figure 21: Massachusetts § 58A Hearings in Person Cases, FY2018—-FY2023
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Source: Mass. Trial Court Department of Research and Planning, Dangerousness Hearings Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtDangerousnessHearings/MainDashboard
(based on the version last updated Apr. 17, 2024).

Unlike in drug and weapon cases, where the number of 58A hearings has risen across racial
groups but generally more steeply for Black and Hispanic defendants, after an initial increase
from 2019-2020, overall there has been a slight drop in the use of 58A against White defendants
in “person” cases since the Commonwealth’s bail reform efforts in 2018 (see Figure 21). Person
cases typically involve allegations of interpersonal harm against a named victim and/or violence.
By contrast, the use of 58A hearings against Black and Hispanic defendants charged with ‘person’
offenses generally rose moderately over the studied period.

The available data published by the Trial Court do not indicate how many of these hearings re-
sulted in findings of dangerousness and, more specifically, findings of detention. However, an
increase in the number of dangerousness hearings and the particular increase in the rate of hear-
ings brought against Black and Hispanic defendants may in part explain the marginal effect of
Brangan and the amended bail statute on the pretrial detention population of Black and Hispanic
people. The prescribed statutory periods of detention under 58A correlate with longer pretrial
detention for people who are detained, potentially helping to explain relatively higher snapshots
of pretrial detention for Black and Hispanic people.

This appears to offer support for the theory that jail populations remain high for Black and
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Hispanic people even after reform because they might be sitting in jail for longer stints: jail ad-
missions are down at a higher rate than monthly average jail population snapshots,’® suggesting
that the (relatively fewer) people who are admitted to jail may be staying in jail longer. Other
longer holds, including bail revocation which lasts for up to 90 days and probation detainers,
which are not tracked in public data published by the Trial Court or the Probation Department,
could also contribute to this pattern.

Opportunities for Effective Reform within the Pretrial System

Over the last ten years, dozens of jurisdictions have implemented reforms to reduce the use of
cash bail. These reforms have varied in scale, in part because of different goals: some reforms
were aimed specifically at limiting wealth-based detention, while others more holistically ad-
dressed pretrial systems to ensure more people are released rather than detained by any legal
hold. Some examples include establishing a presumption of release on one’s own recognizance,
prohibiting unaffordable bail or requiring judges to consider affordability before imposing bail,
and eliminating cash bail for some or all charges.”* Reforms have been led by different actors,
including state supreme courts, prosecutors, and city and county governments. State legislatures,
however, have enacted the most significant and far-reaching reforms, including in New York,”?
New Jersey,”® and lllinois.”* It is notable that multiple landscape analyses of bail reforms imple-
mented across the country found that bail reforms have had no meaningful effect on crime, in-
cluding violent crime, which indicates that more people can be released pretrial without impact-
ing public safety.”> However, even those reforms which have resulted in substantial pretrial
decarceration have not always succeeded in reducing racial disparities.”® Careful attention must
be paid to the design and implementation of reform policies to ensure that the story of reform is
one of narrowed, rather than widened or stagnant, racial disparities.

The Pretrial Working Group identified five main areas for reform with the Commonwealth’s bail
system. These areas include: 1) the reliance on cash bail, 2) the continued use of unaffordable
bail, 3) the lack of procedural protections for people who have bail set, 4) the burdensome after-
hours bail system, and 5) other sources of pretrial detention (in particular, dangerousness holds,
bail revocation, probation detainers, and warrants). Many of these arenas were also discussed,
but not addressed through policy implementation, by the Special Commission on Bail Reform. To
identify potential solutions for these issues, the Working Group has looked at the pretrial reform
efforts and bail statutes of other jurisdictions.

1. Eliminate cash bail for some or all cases

Trial Court data from fiscal year 2019 shows that judges set bail in 17.6% of cases, even after
Brangan had taken effect; over the last two years (more than five years after the Common-
wealth’s limited bail reform), judges have continued to set bail in 16.7% of cases.’’ This is a sub-
stantial contributor to pretrial detention. More than 13,000 people are detained every year on
misdemeanor charges alone.’® Research suggests that the Commonwealth’s continued reliance
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on cash bail as a means of assuring that people appear in court is unnecessary and counterpro-
ductive.”® Empirical evidence shows that reducing the use of cash bail does not lead to a decline
in court appearance rates, contrary to what stakeholders may expect.®® For example, after the
Philadelphia District Attorney’s office stopped asking for cash bail, there was an 11-percentage
point increase in the number of people released without monetary (or supervisory) conditions of
release.®! Despite this significant increase in unconditional release, there was no observed de-
cline in court appearance rates.8?

A growing number of jurisdictions have opted to release more people without cash bail by elim-
inating the use of bail for certain charges, yielding significant benefits. New York passed bail re-
form legislation in 2019, eliminating cash bail for many misdemeanors and nonviolent felonies.®3
After its reforms, New York saw a 77% decline in jail admissions due to inability to post bail,®*
and the state saw a 30% decrease in the state’s jail population.® Following its reforms, New York
boasted one of the lowest jail incarceration rates in the country (80 people detained per 100,000
residents), even lower than the Commonwealth’s rate of 85 people detained per 100,000 resi-
dents.® An evaluation two years later determined bail reform correlated with reduced recidivism
for most misdemeanor and nonviolent felony charges as measured by re-arrest rates.” Also in
2019, Harris County, Texas amended its bail rules to require that people charged with most mis-
demeanors be released without having to post cash bail.®8 Following this change, the County saw
an 11-percentage point decline in the Black-White gap in pretrial release.®® A more recent study
of the Harris County changes confirmed similar findings: the number of misdemeanor arrestees
declined by almost 14% over the last decade; the number of people detained in jail on a cash
bond on a misdemeanor arrest dropped from over 60% in 2015 to just about 10%; the racial gaps
in rates of being jailed and released pretrial have all but disappeared; and overall the policy
changes had durable public safety and fiscal benefits.*°

Rather than eliminating cash bail for certain charges, New Jersey opted to move from a cash-
based system to a primarily risk-based one.?! This switch led to a significant decline in the use of
cash bail, and New Jersey now sets cash bail in less than 0.2% of cases.®?> Under its new system,
New Jersey’s Pretrial Services Program administers a risk assessment to people who have been
arrested.?® The assessment produces scores that indicate someone’s “risk” of failing to appear
(FTA) and engaging in new criminal activity (NCA).?* The courts then use a decision-making matrix
to decide whether to release someone on their own recognizance, to release them with pretrial
monitoring, or to hold them pretrial.®> Like in Massachusetts, a prosecutor must file a motion to
detain someone pretrial, then a hearing is held to determine whether to hold or release the per-
son.%®

While New Jersey’s reforms have led to a significant decrease in the use of cash bail, as well as a
35% decrease in the jail population,®” they have had little effect on racial disparities.®® Risk as-
sessment instruments often rely on factors that are heavily influenced by systemic racism, and
thus risk assessment tools can be racially biased and/or produce racial disparities.®® For example,
most risk assessments consider a person’s past criminal record. Consequently, the risk assess-
ment algorithm may identify someone with a criminal record as high risk. If the tool does not also
account for the saturated policing of Black and Brown communities, then it will
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disproportionately identify people from these communities as high risk.1%° Other studies of New
Jersey’s approach to bail reform have found that, despite the algorithm’s supposed objectivity,
the discretionary decisions of the humans in courtrooms also affect implementation, with evi-
dence showing that both prosecutors and judges deviate from the risk assessment’s recommen-
dations in a sizeable portion of cases.%?

lllinois has taken bail reform the farthest,'%? passing legislation in 2021 to eliminate cash bail
altogether along with a whole suite of pretrial reforms, % backed by a robust organizing coalition
that featured the voices and leadership of people directly affected by this policy.'% This law was
originally set to take effect in January 2023 and has finally begun to be implemented after over-
coming a state constitutional challenge at the lllinois Supreme Court.1% The emerging evidence
on the impacts of this new pretrial release system, as predicted by researchers at Loyola Chicago
Center for Criminal Justice%® and as they have studied since the law went into effect in Septem-
ber 2023,%%7 suggests that a system that does not make anyone’s freedom contingent on their
financial resources has net benefits for public safety and for ameliorating fiscal and human costs
borne under the prior system.8 [llinois is regularly publishing data on release and detention
decisions and on the scope of its pretrial services.%®

To truly reduce its reliance on cash bail, reduce pretrial detention, increase pretrial release,
and redress racial disparities, the Commonwealth should consider eliminating cash bail for
some or—if the lessons from lllinois are heeded—all charges. Such a policy would reduce the
damage that the Commonwealth’s criminal legal system inflicts on individuals and their fami-
lies, including the financial hardships of posting cash bail and the often-irreparable harms of
pretrial detention.

When reforming how cash bail is used, it is important to consider that eliminating cash bail for
only some charges could exacerbate racial disparities. As an example, after New York prohibited
cash bail for some charges, racial disparities in pretrial detention worsened. This was because
White people experienced a more significant decline in pretrial detention than Black and Latino
people did;1° this is the same pattern we have seen in Massachusetts to date after the imple-
mentation of judges considering a defendant’s ability to pay at arraignment. Maintaining discre-
tionary decision-making among judges or prosecutors about when to resort to wealth-based de-
tention or seek charges in which bail can be imposed is likely to continue to invite implicitly or
explicitly biased decisions that produce racial disparities. Jurisdictions have also mainly elimi-
nated cash bail for “low-level” charges, including nonviolent misdemeanors and, in some cases,
non-violent felonies. In Massachusetts, Black people are more likely to face a felony lead charge
(often but not always the most serious charge) than White or Latino people.''* Consequently, if
the Commonwealth only eliminated bail for misdemeanors, then White and Latino people would
likely benefit disproportionately from the reform relative to Black people, potentially increasing
rather than eliminating racial disparities.

Replacing cash bail with non-monetary conditions of release also introduces new challenges. Pol-

icymakers often assert that, when the use of cash bail is limited, monetary conditions should be
replaced with non-monetary ones. But non-monetary conditions can be similarly onerous for the
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people who must comply with them. Conditions like electronic monitoring with or without home
confinment,!? in-person check-ins, drug testing, and required treatment can be especially bur-
densome, making it challenging for individuals to keep a job, care for dependents, and maintain
social connections.!3 Judges often apply multiple conditions of release, exacerbating the pres-
sures a person experiences while on pretrial release.

The move to replace monetary conditions with non-monetary ones could also create problems
for the state. When Harris County eliminated cash bail for many misdemeanors, there was a sig-
nificant increase in the use of pretrial conditions, and Pretrial Services suddenly had more people
on their caseloads than they had capacity for. Through targeted technical assistance from the
Harvard Kennedy School Government Performance Lab, Harris County has worked to reduce
these conditions through a pilot program, stepping down the intensnity of supervision for more
than two thousand people awaiting trial, with the possibility to expand the pilot going forward. !4
Additionally, research shows that assigning overly burdensome conditions can backfire, making
some individuals less likely to appear for court. A recent study found that requiring individuals to
drug test while on pretrial release increases the likelihood that individuals will not appear for
court by 336%.%1°> To mitigate such challenges, Massachusetts would need to implement train-
ing for judges on how to assign the least restrictive conditions of release; alternatively, follow-
ing the example of lllinois, this could be regulated by statute to require as few conditions as
possible and only those that are reasonably necessary to ensuring return to court or the integ-
rity of the judicial process. Relatedly, policymakers and court actors should keep in mind that
the best option is often to release people without any conditions. This is supported by the evi-
dence from Philadelphia, where the 11-percentage point increase in unconditional release had
no adverse impacts on court appearance or rates of new arrests.*® Early evidence from the Illi-
nois Pretrial Fairness Act and from New York’s bail reform, cited above, present similar results. It
is also consistent with our constitutional and normative framework to preserve and protect the
presumption of innocence for people accused of crimes.

Setting conditions of release risks engendering racial disparities as well, and these disparities may
get worse if courts begin imposing conditions in more cases. Massachusetts does not currently
track trends in conditions of pretrial release, or when alleged violations of those conditions of
release result in prosecutorial requests for or judicial orders of bail revocation, sending someone
to jail for 60 or 90 days as a sanction for the violation. Without data, it is unclear what racial
disparities look like currently. The Probation Service has a dashboard tracking the number of vi-
olation notices of probation filed in Superior Court, including whether they are for alleged crimi-
nal or non-criminal violations,!’ so the data infrastructure conceivably could exist or expand to
examine pretrial conditions of release, which are also monitored by Probation officers. The Mas-
sachusetts Juvenile Justice Policy and Data Board recently released a report finding racial and
ethnic disparities not only in youth detained at initial arraignment, youth detained by bail specif-
ically, but also in who gets placed on pretrial monitoring and supervision, again indicating that
tracking these data is possible.!8

To its credit, in April 2025, the Massachusetts Probation Service published a new dashboard
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entitled “Pretrial Caseload Demographics.”!® The data are limited but provide some insight into
racial demographics of people monitored across two categories of pretrial release conditions
(“Category A” and “Category B” pretrial conditions of release, which are not defined on the dash-
board) as well as two categories of Pretrial Probation as a disposition. The dashboard only in-
cludes one full year of data for 2024 and partial data for 2025, and it does not include any de-
nominator to understand rates of supervision across racial and ethnic demographics among peo-
ple released pretrial.1?0 Still, consistent with the disparities seen across the system, it appears
that Black and Hispanic people are monitored with pretrial supervision conditions at elevated
rates relative to White defendants and relative to their population representation, similar to their
rates of detention in jail. In 2024, in Category A pretrial supervision, 29.9% of the caseload was
Black and 25.8% of the caseload was Hispanic; in Category B pretrial supervision, 26.9% of the
caseload was Black and 25% of the caseload was Hispanic. Building out data infrastructure is
essential to understanding the use of pretrial conditions in Massachusetts under the current
system, as well as monitoring how the use of conditions, enforcement of sanctions for viola-
tions (including technical violations of conditions of release, when noncriminal behavior nev-
ertheless results in pretrial detention), and associated racial disparities change following the
implementation of bail reform.

2. Prohibit the use of unaffordable bail

In addition to relying on cash bail, the Commonwealth’s pretrial system continues to allow judges
to knowingly set unaffordable bail. Trial Court data from fiscal year 2019 shows that in 35.4% of
cases where bail is set, people do not post it at any point prior to disposition of their case.'?! This
indicates that the courts may assess an unaffordable bail amount in a significant number of
cases.'?? Data from bail review hearings in the Superior Court presents further evidence that un-
affordable bail continues to be set in Massachusetts. Among the cases where defendants filed
petitions for a bail review, the Superior Court lowered the bail amount in 39.6% of cases, which
shows that judges continue to set unaffordable bail at arraignment in a meaningful proportion
of cases.'?3 Further, these data may undercount the extent to which unaffordable bail is set, as
the data do not capture more informal bail reviews or reconsideration — which occur by way of
motions for modification of pretrial conditions due to changed circumstances that are routinely
filed in district and municipal courts as a case continues beyond arraignment.

It is important to note that, per the bail statute, judges are only allowed to set unaffordable bail
when they believe that no other conditions of release will assure the person will appear in court.
In other words, when someone is detained pretrial because they cannot afford their bail amount,
we should be able to assume that they were assessed unaffordable bail because the judge
thought they might be a flight risk,’?* not because the judge believed they posed a threat to
public safety. As an initial concern, the notion of flight risk may not be an accurate way to under-
stand court absences; missed court appearances are not always a reflection of “willful flight” or
intent to evade prosecution,'?> and might just as easily represent being detained in a different
jail, being hospitalized, or having other life issues including lack of childcare, lack of
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transportation, no court reminders, and other hurdles or constraints that prevent people from
showing up for court dates. Courts should do a better job of tracking and disaggregating the rea-
sons for non-appearance, and responding with a warrant or more onerous conditions of release
in future cases only when the person’s conduct reflects willful flight. Further, judges should have
access to real-time data to determine whether someone is incarcerated or detained in a different
Massachusetts jurisdiction or carceral facility at the time of a scheduled court appearance but
they were not properly called to court.?®

When there are concerns about public safety, the Commonwealth can move to detain someone
pretrial; at present, the Legislature only allows 58A hearings for certain enumerated predicate
offenses, and the Supreme Judicial Court has appropriately determined that a catch-all residual
clause violated due process principles,?’ given that pretrial detention should be the carefully
limited exception in our constitutional system. 58A hearings, commonly referred to in Massachu-
setts as “dangerousness hearings,” have been the subject of significant public discourse over the
last few years;'?® while some argue that the nature and number of offenses eligible for these
hearings should be expanded, others have raised concerns about due process and racially dispar-
ate use of these hearings that would only be compounded by an expansion of the statute and
relaxation of its existing procedural protections for accused individuals. Nevertheless, under the
current system, a 58A hearing should be the only pathway through which a person is detained
pretrial due to concerns over public safety; per Section 58, bail is only to be used to ensure a
person appears in court.'?®

It is unnecessary to use unaffordable cash bail—or even cash bail someone can afford—as a tool
to assure court appearance. Empirical evidence shows that there are tools beyond unaffordable
bail that offer significant benefits with regards to court appearance. One study found that send-
ing people written reminders about their court date can reduce failure to appear rates by over 4
percentage points.’3° And soon there will be evidence on the impacts of text message reminders
in Massachusetts. Text message reminders were implemented in Massachusetts courts in No-
vember 2020, and research is currently in progress to assess the impacts of text reminders on
court appearance rates.'3! Preliminary research on the pilot project suggests that the text mes-
sage reminder system in Massachusetts reduced court absences by 3 percentage points.!3?

Another potential path forward for Massachusetts would be to ban the use of unaffordable cash
bail. Washington D.C.’s. bail statute provides a strong model for how the Commonwealth could
do this. To follow what D.C. has done, Massachusetts would need to eliminate from its bail stat-
ute the clause that allows judges to set bail beyond what someone can afford.*3*? Doing so would
not eliminate the use of cash bail, but it would mean that judges can no longer knowingly set bail
beyond what someone can afford, essentially ensuring they are detained.

Washington D.C.’s pretrial system provides the best evidence for prohibiting unaffordable bail.
D.C. was one of the first jurisdictions to implement cash bail reform, establishing a presumption
of unconditional release in 1992.134 Like the Commonwealth’s bail statute, D.C.’s reformed bail
law allows judges to set cash bail to assure someone appears in court. Unlike Massachusetts,3>
however, judges in D.C. may not impose a bail amount that will lead to a person being detained
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pretrial.’3® This means that judges in Washington D.C. cannot knowingly assess a bail amount
that they know a person cannot afford. And while D.C. does still allow judges to set monetary
conditions of release, the District releases people without cash bail in more than 90% of cases.3’
Nevertheless, stark racial disparities in D.C.’s jail persist,'38 suggesting that eliminating unafford-
able bail is no panacea.

One challenge with this policy approach is that “affordability” is hard to measure and is depend-
ent on an individual’s unique circumstances. Additionally, even if it seems on paper that a person
could afford a certain bail amount, having to post that amount may mean the person will not
have the funds to cover costs of other necessities like rent, food, or medication. The use of money
bail also increases the likelihood of other future court-related costs, part of a broader “poverty
trap.”!3° Consequently, even if the Commonwealth were to ban unaffordable bail, some people
will remain caught in the system. One potential remedy is automatically reviewing bail amounts
for people who remain in jail after having bail set, discussed in more detail in the next section.

Even if Massachusetts prohibits unaffordable bail, the state should also aim to release a larger
majority of people without financial conditions and with as few conditions as possible to honor
the presumption of innocence. Although D.C. continues to allow affordable bail, judges in the
District impose monetary bail infrequently, releasing people without cash bail in over 90% of
cases. This means that D.C. spares the vast majority of people awaiting trial the burden of having
to post financial resources to gain their freedom, which is especially important given that they
are presumed innocent—alleviating the empirically demonstrated pressure to plead guilty just
by virtue of being stuck in jail.*° Further, because D.C. has banned unaffordable bail, the handful
of people who are assessed bail can await trial in their communities.

3. Automatically review bail amounts for everyone who remains in jail after bail is set

When someone is detained because they cannot afford bail, the system puts the onus on that
person to petition for a bail review in Superior Court or to move for reconsideration of bail in
light of changed circumstances. This forces system-impacted individuals to navigate an opaque
system from a jail cell, and a person’s ability to do this is largely dependent on whether they have
an engaged attorney who will help them with this process. Even people who do successfully pe-
tition for a reduction in their bail amount must spend unnecessary days in detention, which can
be the difference between losing their job, being evicted, or being unenrolled from school.*!

Data from Massachusetts shows that only a small proportion of people request a bail review, but
nearly four in ten people who do receive relief. For example, in fiscal year 2019, the Superior
Court was petitioned to review bail amounts in just 18.3% of cases where defendants were una-
ble to post bail at arraignment.*2 Notably, Superior Court judges reduced the initial bail amount
in 39.6% of the cases where a petition was filed.*3 As previously discussed, this indicates that
bail was initially set unnecessarily high in many cases, even in a system that allows unaffordable
bail.14* Additionally, Black people were 6 and 7.2 percentage points more likely to have their bail
amount reduced than Latino and White people, respectively. If bail reviews were universal, it
could help to mitigate racial disparities in overall rates of pretrial release.'*> Again, this does
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not capture all bail reviews, as people ask judges to reconsider bail in district and municipal court
at subsequent hearings without going through a formal bail review to Superior Court as well, and
bails may often be reduced or even eliminated through that process on the basis of changed
circumstances and/or the passage of time. More research is needed to understand the specific
barriers to filing a petition for a bail review, seeking reconsideration of bail conditions, and the
timing and cadence in which these avenues for relief are sought. However, given how common
reductions are, it is likely that many more people would have been eligible to have their bail
amount reduced had they submitted a petition to have their bail amount reviewed.

To address this challenge, Massachusetts should amend its bail statute to require that courts
automatically review the bail amount for anyone who remains in jail 24 hours after cash bail is
set. This would take the responsibility for initiating a bail review off individuals and reduce
structural barriers (e.g., having access to high-quality counsel) to having one’s bail amount re-
viewed. It is crucial that this sort of automatic review occurs no later than the 24-hour mark,
as research shows that even one extra day in jail can have devastating effects on a person’s
mental health, employment, and case outcomes.4®

This policy approach is modeled after Washington D.C.’s bail statute. Rather than requiring peo-
ple to petition for a reassessment of their bail, D.C. automatically reviews the conditions of re-
lease for anyone who remains in jail 24 hours after conditions were set, including financial con-
ditions.'” If a person has stayed in jail because they had bail set and cannot afford to post it,
then the court will lower their bail amount during this review.

One challenge with this policy approach is that, relative to D.C., Massachusetts continues to set
bail—and unaffordable bail—in a large proportion of cases.'*® The continued widespread use of
cash bail raises questions as to whether the Commonwealth has the capacity to expeditiously
review bail amounts of the thousands of people who are jailed after having bail set each year.
One way to address this challenge is to pair this reform with reducing the use of cash bail overall.
For example, if Massachusetts banned unaffordable bail or eliminated bail across some charges,
a much smaller number of people would remain in jail after having bail set. This, in turn, could
make it more manageable to review and lower the bails of detained people.

While this would be an improvement over the status quo, it is important to reaffirm that elimi-
nating cash bail altogether — paired with reducing pretrial conditions, and tracking court absences
and bail revocation — would be the most effective way to reduce the harms of the bail system.

4. Replace the current magistrate system with a judge rotation system

Although the Commonwealth’s Special Commission on Bail Reform recommended against elimi-
nating cash bail in its 2019 report, believing that policy shift to be premature, the Commission
did flag one area of the bail system in need of policy change: after-hours bail.?*® When someone
is arrested while courts are closed, such as in the evening or on the weekend, a bail magistrate
makes the initial decision whether to release someone on their own recognizance prior to
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arraighment or whether to assess cash bail.»*° A bail magistrate is not a judge but a public officer
who is granted the authority to decide whether to release someone who has been arrested.

There are a number of problems with this system. First, the role of the bail magistrates introduces
a significant risk of racial bias in initial bail decisions. Empirical evidence out of Miami and Phila-
delphia shows that part-time and inexperienced judges are the most likely to demonstrate racial
bias in bail decisions, particularly against Black individuals.'>! This research raises concerns about
the role that racial bias plays in bail magistrates’ bail decisions, many of whom are court clerks
without specific legal training.'>? These public officers make bail decisions on a part-time basis
and are likely less experienced than judges who set bail at arraignments. The Special Commission
on Bail Reform also noted a lack of training for people who process after-hours bail.1>3

Second, until July 2024, when someone was assessed bail after-hours, or paid bail after hours
even after bail was set in court by a judge, they were required to pay a $40 non-refundable fee
in addition to posting their bail amount. For example, even if a bail magistrate released someone
on their own recognizance, the individual in question would need to have $40 to be released. In
contrast, someone who is arrested during court hours and is brought straight to court was not
subjected to this additional fee provided they could pay their bail in the courthouse. Some com-
munity leaders have shared that this $40 had been the barrier to release in a meaningful share
of cases. Proponents of the current system might argue that someone who is arrested on Friday
afternoon but cannot afford the $40 could be subsequently released by a judge on Monday. How-
ever, as previously discussed, the three nights in jail (or four during a holiday weekend) could
have significant detrimental effects on the person’s well-being and livelihood.

A new change took effect last year for after-hours bail fees. The Commonwealth’s final FY25
budget made substantial changes to bail fees. The enacted FY25 Budget includes an outside sec-
tion (Section 157) to shift the cost of paying bail fees to the Trial Court.?>* In addition to transfer-
ring responsibility for compensating bail magistrates and commissioners through bail fees to the
Trial Court, this new statutory change raises the fee amount from $40 to $80 per bail processed,
and allows for setting bail after court hours by remote or electronic means. Advocates—including
the Committee for Public Counsel Services (the state public defender agency), which encouraged
the inclusion of this language in the final budget—have argued that shifting the responsibility for
this fee to the court will ensure that no one will be deprived of liberty for an inability to pay this
nominal debt. However, existing rules governing bail magistrates in effect since 2014 already ex-
pressly allowed bail commissioners and magistrates to release someone held only by an unpay-
able bail fee without receiving the fee.'>> This language for rules on bail commissioners and mag-
istrates suggested that, if an unaffordable fee was the only barrier to release, the bail magistrate
should release the person without requiring them to pay the fee. Thus, it is unclear to what extent
this change in the law will result in a change in practice, although the formal shift of payment
prior to release by the detained person to payment after the bail is processed provided directly
by the Trial Court is a much stronger legal regime for authorizing and incentivizing release.

Third, although someone is entitled to an attorney when bail is set at arraignment, the right to
counsel does not extend to after-hours bail decisions. Consequently, individuals—particularly
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individuals without the means to hire a lawyer—have few procedural protections with regards
to after-hours bail. This lack of procedural protections ignores the harms associated with spend-
ing even one night in jail.

Fourth, the Commonwealth does not collect data on the use of after-hours bail. This is especially
concerning given the previously discussed risk of racial disparities associated with the part-time
bail magistrate system. Moreover, this means that published data may not be capturing the ac-
tual proportion of people who are spending time in jail or detained in a police precinct prior to
arraignment—overnight or on holidays or weekends—because they cannot afford bail.

Inevitably, some release decisions will need to be made when the courts are closed. However,
the Commonwealth can take steps to make after-hours bail decisions more just.

One solution the Pretrial Working Group identified would be to replace the current bail magis-
trate system with a rotation schedule for judges. Instead of a bail magistrate deciding whether
to release someone, a judge would be on call to make the after-hours release decisions. Judges
are human and hold their own racial biases, and there is some evidence to suggest that judges’
decisions may be harsher at different times of day because of decision fatigue.°®* However, in
light of the findings from Miami and Philadelphia, engaging a decision-maker who is more ex-
perienced and makes bail decisions on a more full-time basis (during arraignments) is an im-
portant step to mitigating the effects of racial bias in the bail system. More stakeholder en-
gagement and research into the practices of other jurisdictions are needed to identify the most
effective way to implement an after-hours judicial rotation schedule.

As a step toward replacing the bail magistrate system for after-hours bail decisions, it is a boon
that the Legislature and the Governor have now eliminated the bail processing fee borne by the
person paying bail, which will now be paid directly by the Trial Court to clerks processing bail.
Someone should not be forced to forfeit $40 or, now, $80 for their freedom and especially not
because they were arrested at 3:45pm instead of 2:45pm. Further, anecdotally in some court-
houses clerk’s offices refuse to accept bail in the afternoon after 3:30pm or so even though courts
are open until 4:30pm, forcing families to coordinate paying bail at the county jail —and until July
2024, paying the fee — rather than in court after supporting their loved one at arraignment or
another hearing. Families have also struggled with the time limits on posting bail after court
hours, where bail clerks or bail magistrates appear at the jails only for a limited time, often only
until 7 PM. In the words of one affected mother, “In what world does it make sense to offer a
one-hour window for working class people to pay a bail they don't even have the money for?”

It has yet to be seen whether eliminating the end-user version of the fee, as happened in the
FY25 state budget, will lead to a higher proportion of people able to gain release after arrest,
thus reducing the number of people who must spend time in jail prior to arraignment. The shift
from the law merely permitting magistrates to waive the fee, which many did not do because the
fee was directly pocketed by these public officers, to having the fee paid directly by the Trial
Court is certainly an improvement, but there are still many flaws with the remaining system of
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after-hours bail decisions. For example, Section 157 in the FY25 budget now allows bail commis-
sioners and bail magistrates to set bail electronically, but it is unclear whether this will create
greater access to bail—allowing clerks to set bail from the comfort of their home at any time of
night, rather than processing bails for a few hours at a time but leaving others without access to
bail overnight—or if, instead, it might result in unanticipated consequences like reducing access
to bail if bail magistrates and commissioners cannot get access electronically to review the infor-
mation they need to consider before setting or processing a bail. All told, shifting the burden of
the fee from the individual person to the state is a positive step, but it does little to ameliorate
the due process concerns in the overall system of after-hours bail setting.

Finally, Massachusetts must start collecting data on after-hours bail decisions, including rates
of cash bail being set, bail amounts, rates of bail being posted, whether any other holds pre-
vented release on recognizance or release on bail, and demographic information for individu-
als. This will enable stakeholders to gain a clearer understanding of the issues associated with
after-hours bail, both prior to and after arraignment, in turn making it easier to identify appro-
priate solutions.

5. Study, make transparent, and reform other sources of pretrial detention — includ-
ing dangerousness holds, warrants, probation detainers, and bail revocation

At any given time, it is unknown what percentage of people in each county’s jails are detained by
cash bail, a ‘dangerousness’ determination, bail revocation, an outstanding warrant, a probation
or parole detainer, or some combination of the above. While the EOPSS Cross-Tracking database
attempts to code the nature of a person’s admission to each carceral facility,'>” our research
team raised concerns about current data quality,'*® and there is no real-time dashboard based
on a jail’s current roster that provides this information. Understanding the source of pretrial
holds would enable stakeholders to work proactively to decarcerate jails by reviewing how many
people are detained and for what reasons.

More could also be done to explore the (racially disparate) increases in 58A hearings. Data should
be published about the use of 58A based on all eligible predicate offenses initiated in each
county, disaggregated by race, offense category, and offense severity. The Trial Court should
also publish data on judicial findings of dangerousness and findings of detention, rather than
only prosecutorial requests for a hearing on dangerousness. This would allow further study of
whether the stark racial disparities and increasing use of 58A for nonviolent drug offenses, for
example, reflects broader changes in charging patterns or simply increased prosecutorial re-
quests for pretrial detention. 58A hearings also merit further study to understand the nature of
evidence typically introduced at such hearings; these hearings have relaxed procedural protec-
tions, allowing hearsay evidence for example, and prosecutors frequently move forward on the
papers, meaning the decision points available to a judge in assessing risk are simply the police
report, criminal history, and other documentary materials which are typically available at arraign-
ment. To the extent 58A hearings are presented as more procedurally robust than bail hearings,
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it is important to understand what kinds of information are available to judges at these hearings,
what percentage of them move forward on the same day as arraignment or are continued to a
future date after a period of 3-7 days (or sometimes longer, despite the carefully prescribed stat-
utory limits) during which the defendant is detained, and how many of these motions are decided
on the papers.

As stated above, judges should have more healthy skepticism about whether court absences re-
flect willful flight. The Trial Court should track court absences with more nuance, accounting for
the possibility that someone was detained elsewhere or unable to make it to court due to life
circumstances or a miscommunication with court staff or their attorney. Court absences should
be tracked separately from defaults due to unpaid fines, fees, or court costs—and coded sepa-
rately on someone’s CORI or CARI so judges do not set conditions of release designed to ensure
return to court on the basis of misinformation about prior court attendance. Further, judges
should ensure flexibility and accuracy before issuing default warrants—judges should request a
second call for any summons arraignment where the defendant has not shown up by 9am; judges
should also be able to check whether the summons was properly served or delivered, and
whether the person might be incarcerated elsewhere based on real-time information about cur-
rent detention rosters. The Sheriffs update their population for canteen purposes daily on Ac-
cessCorrections.com; conceivably, those same daily rosters could be supplied to a state database
accessible to judges to ensure people do not receive warrants for not coming to court when they
are incarcerated in a different county in the Commonwealth on the date of their hearing.

The use of bail revocation in response to alleged violations of pretrial conditions and the use
of probation detainers also merit further study. First, given increasing attention and empirical
support for zero-based condition setting in the context of post-conviction probation and parole
supervision, ' the Trial Court and/or the Probation Service should track condition setting during
pretrial supervision. This is especially important given recent Supreme Judicial Court case law
about the importance of honoring a defendant’s constitutional rights and the presumption of
innocence pretrial, and limiting conditions of release to those which ensure return to court or
preserve the integrity of the judicial process.®® Further, the state should track and publish data
about technical bail revocations versus bail revocations due to a new arrest, by race and by
county. Second, per institutional policy, probation officers have no discretion in moving for de-
tainers when a defendant with an open probation matter incurs a new arrest. They must move
to detain the defendant, even if the new charge and new arrest are quickly resolved, based on
thin evidence, ultimately dismissed, or were to result in a later acquittal after a trial. Probation
could reconsider this policy, which disproportionately affects Black and Hispanic defendants, who
are disproportionately arrested and prosecuted and disproportionately likely to be on probation.
Roughly 70% of probation violations are for technical violations. The Probation Service should
review its data to determine to what extent changes in praxis about filing probation detainers
could reduce pretrial detention, and in particular, racial disparities in pretrial detention.
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Conclusion

Reforming the use of cash bail and other sources of pretrial detention will be key to reducing
racial disparities in Massachusetts criminal courts. Under the current system, thousands of peo-
ple are detained because they cannot afford to post bail, and many more take on the financial
burden of posting monetary bail to gain their freedom pretrial. Others are increasingly detained
for months without the possibility of release due to having their bail revoked or being deemed
too dangerous to release at preliminary hearings that lack many of the procedural due process
protections assured at trial. The cash bail system, and pretrial detention more broadly, dispro-
portionately burden Black and Latino communities and can have significant effects on case out-
comes, as well as individuals’ and their families’ psychological, social, and economic well-being.
Consequently, the continued use of cash bail inflicts harm on individuals who are presumed in-
nocent and are awaiting the disposition of their case. By reducing the reliance on cash bail, and
thinking holistically to reduce all sources of pretrial detention, which may cycle over the life of
any single case, the Commonwealth can mitigate the racial disparities and harms caused by the
criminal legal system while also promoting community safety for all.
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Appendix

Exhibit A: Total Pretrial Detention by all Race Groups in Massachusetts

Massachusetts Pretrial Detention Population by Race

American Indian/Alaska Native — Asian/Pacific Islander — Black/African American — Hispanic/Latino — Other/Unknown
— White
T —
2017 2018 2019 2020 2021 2022 2023 2024

Source: Mass. Executive Office of Public Safety and Security, Cross-Tracking System | State & County Correctional
Populations (based on the version last updated Jan. 2, 2024) (see endnote 29)
https://www.mass.gov/info-details/cross-tracking-system-state-county-correctional-populations
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Exhibit B: Pretrial detention population and use of §58A hearings in Massachusetts Counties

Barnstable County:
Barnstable County Pretrial Detention Barnstable County §58A hearings
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White
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Black/African
American ~Black/African-
34 American

19
Hispanic/Latino W‘/ Hispanic/Latino
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FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023
Berkshire County:
Berkshire County Pretrial Detention Berkshire County §58A hearings
White
White
57 79
Black/African
American
Hispanic/Latino
24 Black/African-
American
31
/\/\ Hispanic/Latino
18
2017 2018 2019 2020 2021 2022 2023 2024
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Bristol County:
Bristol County Pretrial Detention Bristol County §58A hearings
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- Black/African /__\‘__—__—_\\‘__ Black/African-
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73 107
2017 2018 2019 2020 2021 2022 2023 2024 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023
Dukes County:
Dukes County Pretrial Detention Dukes County §58A hearings
‘White
2
- White
2
- Black/African ;Black/African-
American American
1 i0
i ting atino
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Essex County:

Essex County Pretrial Detention Essex County §58A hearings
Hispanic/Latino
400 440
Hispanic/Latino White
an 391
White
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- T iackiAtean-
0 American
Black/African 145
American
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2017 2018 2019 2020 2021 2022 2023 2024 Fy 2018 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023
Franklin County:
Franklin County Pretrial Detention Franklin County §58A hearings
White
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White
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Hispanic/Latino
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Hispanic/Latino
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" Black/African ::::;’;‘;h"'
17 9
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Hampden County:
Hampden County Pretrial Detention Hampden County §58A hearings

Hi i/ Latir
Hispanic/Latino 1;]”" ic/Latine
314
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Hampshire County Pretrial Detention Hampshire County §58A hearings
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Middlesex County:

Middlesex County Pretrial Detention

* White
133
Hispanic/Latino
17
" Black/African
;glednan
Nantucket County:
Data on pretrial detention unavailable.
Norfolk County:
Norfolk County Pretrial Detention
- White
;89
' Black/African
American
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Middlesex County §58A hearings

_/\/‘ _
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American
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FY 2018 FY 2019 FY 2020 Fy 2021 FY 2022 FY 2023

Nantucket County §58A hearings
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1
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FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023

Norfolk County §58A hearings
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Plymouth County:
Plymouth County Pretrial Detention
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American
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Suffolk County:

Suffolk County Pretrial Detention Suffolk County §58A hearings

::::l:l’:a':““ Black/African-
Ame American
220

Hispanic/Latina

216 .

" White :i‘?:mmcfl.llinu
196

White
a7
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Worcester County:

. . Worcester County §58A hearings
Worcester County Pretrial Detention

Hispanic/Latino
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" White
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e ——_*——__/_—-——‘—‘—\—_\_\_
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Hispanic/Latino :]r;‘ac:lr(‘{:.f:‘ican-
137
86
Black/African
American
73

2017 2018 2019 2020 2021 2022 2023 2024

Source: Mass. Executive Office of Public Safety and Security, Cross-Tracking System | State & County Correctional

Populations (based on the version last updated Jan. 2, 2024) (see endnote 29)
https://www.mass.gov/info-details/cross-tracking-system-state-county-correctional-populations
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Exhibit C: Massachusetts Total Initial Release Decisions by Race

Held without Bail by Race Held with Bail by Race
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Source: Mass. Trial Court Department of Research and Planning, Initial Release Decisions Dashboard,
https://public.tableau.com/app/profile/drap4687/viz/MassachusettsTrialCourtinitialReleaseDecisionsinCriminal-
Cases/AboutthisDashboard (based on the version last updated May 3, 2024).
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tained pretrial in the Suffolk County House of Correction since October 2019. See Chris Burrell & Phillip Martin,
“State Denies Suffolk Sheriff's Claim That Framingham Women's Prison Is Closing,” GBH News (Oct. 11, 2019),
https://www.wgbh.org/news/local/2019-10-11/state-denies-suffolk-sheriffs-claim-that-framingham-womens-
prison-is-closing. Women from Essex County were subsequently moved again to the Barnstable County Correc-
tional Center in the spring and summer of 2024. See, e.g., Essex County Sheriff, BCSO Website Info,
https://www.essexsheriffma.org/sites/g/files/vyhlif3111/f/uploads/bcso_website_info.pdf; Grace E. Yoon,
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“Barnstable Jail Sees Sharp Rise in Women Inmates,” The Provincetown Independent, July 23, 2025, https://prov-
incetownindependent.org/local-journalism-project/2025/07/23/barnstable-jail-sees-sharp-rise-in-women-inmates.

18 The word “payable” is used here to mean that if the bail were paid, the person would be released. It is not
meant to signal an “affordable” bail, but rather that no holds were keeping someone detained in addition to the
outstanding bail.

13 Council of State Governments Justice Center, Justice Reinvestment in Massachusetts: Third Presentation at 17
("Nearly half of jail admissions in a sample of counties are not eligible for bail or release on recognizance, primarily
as a result of bail revocations, outstanding warrants, or probation violations.”).

20 /d. at 14 (available snapshot data limited to Hampden County jail populations for this analysis).
21 Brangan v. Commonwealth, 477 Mass. 691 (2017).

22 “An Act Relative To Criminal Justice Reform,” § 166 (2018), https://malegislature.gov/Laws/Ses-
sionLaws/Acts/2018/Chapter69.

23 Ben Forman, Elisa Rapoza, Peter Ciurczak & Luc Schuster, Criminal Justice Reform in Massachusetts: A Five-Year
Progress Assessment at 8, Boston Indicators and MassINC, January 24, 2024, https://www.bostonindicators.org/-
/media/indicators/boston-indicators-reports/report-files/criminaljusticereform_report_12224.pdf. The goal of the
affordability fix in the Supreme Judicial Court’s Brangan decision and the 2018 CJRA was to redress wealth-based
detention; requiring judges to assess ability to pay before assigning bail would theoretically reduce the number of
people held in jail who could not afford their bail. Further, given existing socioeconomic disparities, this might par-
ticularly have been anticipated to benefit Black and Hispanic people, who research shows have less access to
wealth on average and yet who previously have been disproportionately assigned higher median bail amounts.

% These forms are attached as addenda to an amicus brief authored on behalf of the Massachusetts Association of
Criminal Defense Lawyers in the case Commonwealth v. Walsh, 485 Mass. 567 (2020). See Br. of Amicus Curiae
Massachusetts Association of Criminal Defense Lawyers, Commonwealth v. Walsh, SJC-12648, at 44 (Oct. 2019)
https://www.ma-appellatecourts.org/pdf/SIC-12648/S)C-12648 08_Amicus_MA_Assoc_of Criminal_De-
fense_Lawyers_Brief.pdf#page=48.

25 Forman, Rapoza, Ciurczak & Schuster, supra note 23, at 16.

26 “Final Report of the Special Commission to Evaluate Policies and Procedures Related to the Current Bail System,”
December 31, 2019, https://d279m997dpfwgl.cloudfront.net/wp/2020/01/0102_bail-reform-report.pdf.

27 See, e.g., CourtWatch MA, Massachusetts Bail Fund, Families for Justice as Healing, & the Charles Hamilton Hou-
ston Institute for Race & Justice, Rhetoric, Not Reform: Prosecutors & Pretrial Practices in Suffolk, Middlesex, and
Berkshire Counties (Oct. 2019), https://www.courtwatchma.org/uploads/4/7/8/9/47895019/rhetoric_not_re-
form_-_oct._2019.pdf. See also The Office of Suffolk County District Attorney Rachael Rollins, Mid-Term Report
(2021),
https://staticl.squarespace.com/static/5c671e8e2727be4ad82ff1e9/t/612e6790cf8dbe69b555e46f/16304311352
29/SCDAO+Mid-term+Report+%28single+page+view%29.pdf.

28 Racial Disparities Persist in Many U.S. Jails, Pew Trusts (May 16, 2023), https://www.pewtrusts.org/en/research-
and-analysis/issue-briefs/2023/05/racial-disparities-persist-in-many-us-jails; Beth Redbird & Kat Albrecht, Racial
Disparity in Arrests Increased as Crime Rates Declined, Northwestern Institute for Policy Research, WP-20-28 (June
18, 2020), https://www.ipr.northwestern.edu/documents/working-papers/2020/wp-20-28.pdf.

2% At the time this report was prepared and the data analysis was completed, and through at least September
2024, the EOPSS Cross-Tracking Database divided the demographics of “offender populations” into subcategories
within a combined race-ethnicity field. See Web Archive, Executive Office of Safety and Security, Cross-Tracking
System | State & County Correctional Populations, Sept. 7, 2024, https://web.ar-
chive.org/web/20240907122927/https://www.mass.gov/info-details/cross-tracking-system-state-county-correc-
tional-populationst#tstate-and-county-populations-by-demographics- (“CIR requires reporting by certain demo-
graphic characteristics, including race-ethnicity, sex, and age. This information is available for each snapshot (2017
through 2024) of state and individual county agencies and is distinguishable by sentenced and pre-trial offender
status. ... Offender populations by race-ethnicity, sex at birth, and age on the selected snapshot date.”). The
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current version of the database now produces separate race and ethnicity categories, making the comparisons
conducted in this report challenging to reproduce using the new data coding.

30 This is a sizeable decrease in pretrial detention. Depending on when they begin the analysis, other states that
have implemented pretrial reforms have seen similarly significant drops in jail populations. For example, between
2015 and 2023 in New Jersey, the pretrial population decreased by more than 27%. New Jersey implemented its
legislative bail reform in 2017. State of New Jersey, Criminal Justice Reform Statistics Report at 6 (2023),
https://www.njcourts.gov/sites/default/files/courts/criminal/criminal-justice-reform/cjrreport2023.pdf.

31 See, e.g., Emily Widra & Dylan Hayre, Failing Grades: States’ Responses to COVID-19 in Jails & Prisons, ACLU &
Prison Policy Initiative (June 25, 2020), https://www.aclu.org/wp-content/uploads/legal-documents/fail-
ing_grades_states_responses_to_covid-19_in_jails_prisons_063020.pdf; Jasmine Heiss, Oliver Hinds, Eital
Schattner-Elmaleh, and James Wallace-Lee, The Scale of the COVID-19-Related Jail Population Decline, Vera Insti-
tute of Justice (August 2020), https://www.vera.org/downloads/publications/the-scale-of-covid-19-jail-population-
decline.pdf. But see Klein, B., Ogbunugafor, C.B., Schafer, B.J. et al. “COVID-19 amplified racial disparities in the US
criminal legal system.” Nature 617, 344—350 (2023). https://doi.org/10.1038/s41586-023-05980-2.

32 Forman, Rapoza, Ciurczak & Schuster, supra note 23, at 16.
3d. at 17.
341d. at 19.

3 Following the change to the Essex County intake process, there has been a monthly average of just 9 people held
in pretrial detention in Essex County who were classified as “Other/Unknown.” Researchers with Harvard’s Criminal
Justice Policy Program noted this kind of miscoding issue in Massachusetts administrative data in Appendix 5 of their
2020 study on racial disparities in the Massachusetts criminal system. Racial Disparities in the Massachusetts Crimi-
nal System at 87, https://hls.harvard.edu/wp-content/uploads/2022/08/Massachusetts-Racial-Disparity-Report-FI-
NAL.pdf ("Given that such a large percentage of the defendants with unknown race had “Hispanic or Latino” listed
as their ethnicity, we hypothesized that those entering the data were using “Hispanic or Latino” ethnicity as an
additional race category.”).

36 Other researchers have suggested that these increasing racial disparities in county jails could be attributed to
data quality issues. Our analysis appears to confirm that hypothesis. See Forman, Rapoza, Ciurczak & Schuster, su-
pra note 23, at 19, https://www.tbf.org/-/media/indicators/boston-indicators-reports/report-files/criminaljusti-
cereform_report_12224.pdf ("While racial and ethnic disparities appear to be growing at each stage of the criminal
justice system, these disparities in county correctional facilities are so outsized that they may at least partially re-
sult from data quality issues”).

37 While Essex County’s change in classification may explain the substantial increase in Hispanic/Latino pretrial de-
tention between 2017 and 2023, it also suggests that the substantial decrease in the White pretrial detention pop-
ulation is likely not the result of Hispanic people being misclassified as 'White' during the intake process. For more
on issues of data quality, and the likelihood that across datasets Hispanic/Latino people are misclassified as
"White” versus "Other” or “Unknown” in Massachusetts criminal system administrative data, see Appendix 5 of
the study published by the Criminal Justice Policy Program at Harvard Law School, at 88. https://hls.har-
vard.edu/wp-content/uploads/2022/08/Massachusetts-Racial-Disparity-Report-FINAL.pdf.

38 Exec. Office of Public Safety & Security, Cross-Tracking System | State & County Correctional Populations: Admis-
sions and Releases (last updated Jan. 2, 2024), https://www.mass.gov/info-details/cross-tracking-system-state-
county-correctional-populations#admissions-and-releases-. The definitions for each displayed admission or release
type are available here: https://www.mass.gov/doc/admission-release-definitions/download. It is not clear
whether some of the admission types, for example “arrest,” “pretria pretrial held with bail,” and “pretrial held
without bail,” overlap or are distinct categories with unique individuals. The definitions note that “For DOC [the
“pretrial” description includes the admission types ‘Pre-trial held with bail’ and ‘Pre-trial held without bail’“ which
suggests that these categories are non-inclusive/non-overlapping in sheriff custody—but it is not clear whether
‘pretrial’ holds include people held by warrants, bail revocation, or other kinds of pretrial holds.

|," “
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39 See Jake Horowitz & Tracy Veldzquez, Small but Growing Group Incarcerated For a Month or More Has Kept Jail
Populations High, Pew (June 23, 2020), https://www.pewtrusts.org/en/research-and-analysis/arti-
cles/2020/06/23/small-but-growing-group-incarcerated-for-a-month-or-more-has-kept-jail-populations-high.

40 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019”, supra note 12 (Massachusetts Trial Court, May 2021),
27, https://www.mass.gov/doc/massachusetts-trial-court-survey-of-pretrial-statistics-in-criminal-cases-
fy2019/download. Note that the "Survey of Pretrial Statistics in Criminal Cases” uses cases as the unit of analysis.
Some individuals may have had multiple cases in FY2019 (July 1, 2018 through June 30, 2019), which is the period
covered in the report.

41 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 39.

42 This period of time - almost three years - is significantly longer than the single-year period of FY 2019 studied in
the 2021 Trial Court study; the authors opted to examine a longer period to account for potential noise in the data
related to the COVID-19 pandemic, and to assess a broader array of cases.

43 Massachusetts Trial Court, Initial Release Decisions in Criminal Cases, Tableau https://public.tab-
leau.com/app/profile/drap4687/viz/MassachusettsTrialCourtlnitialReleaseDecisionsinCriminalCases/Aboutthis-
Dashboard (based on the version last updated May 3, 2024).

4 One reason people do not post bail is because they cannot afford to post the amount the judge set. There may
also be cases where people can afford their bail amounts but are not eligible to post it. For example, if someone
has a probation detainer (after allegedly violating their probation), even if they post bail, they will not be released
on their bail. In the case of a detainer or some other hold, it may therefore be in the defendant’s interest not to
post bail until the other hold is resolved in order to continue accruing credit time for their detention on the case
with the payable bail.

45 Per the FY2019 analysis by the Trial Court (supra note 12 at 49), ”Among the FY2019 disposition cohort unable to
post bail at arraignment, 2,511 or 18.3% petitioned the superior court requesting to be released or to have the bail
amount, to which their release was subject, reduced. Eventually, 995 out of 2,303 defendants, or 39.6% of those
who filed a bail petition, received a reduction in bail amount, and 678, or 27.0%, gained release.”

46 7survey of Pretrial Statistics”, supra note 12, at iii, 27.

47 While the proportion of people released without cash bail did not change meaningfully after Brangan, there was
a downward shift in bail amounts. For example, before Brangan, bail was set under $500 in 27.6% of cases. After
Brangan, bail was set under $500 in 33.1% of cases. While the downward shift seems positive, more research is
needed to understand what the shift means in terms of affordability of bail; for individuals that are low-income, it
may be infeasible to post even a $100 bail amount. Relatedly, the overall proportion of cases in which people
posted bail at arraignment increased from 34.3% pre-Brangan to 36.1% post-Brangan, and in most of the bail
amount categories, people posted bail in a greater proportion of cases after Brangan. However, it is important to
note that, among cases in which bail was set at $500 or below, the proportion of people posting bail at arraign-
ment declined by over 5 percentage points, from 58.5% to 53.3%. Similarly, the proportion of cases in which peo-
ple posted bail at any time in their case increased from 54.5% to 57.3% after Brangan. Again, however, among
cases where bail was set at less than $500, the proportion of people posting bail at any point decreased from
74.2% to 69.9% post-Brangan. More research is needed to understand why people facing the lowest bail amounts
were less likely to post-bail after the policy change. See “Pre-Trial Release Decisions Pre and Post Brangan v. Com-
monwealth.” Massachusetts Trial Court Department of Research and Planning, May 7, 2019.
https://www.mass.gov/doc/pretrial-release-decisions/download.

48 “Final Report of the Special Commission to Evaluate Policies and Procedures Related to the Current Bail System,”
supra note 26, at 12.

49 Mass. Trial Court, Dep’t of Research and Planning, “Pretrial Release Decision, Initial Release Outcome and Bail
Amount by Race and Gender” (June 4, 2019), https://www.mass.gov/doc/initial-release-outcome-and-bail-
amount/download.

50 Mass. Trial Court, Dep’t of Research and Planning, “Pretrial Release Decision, Initial Release Outcome and Bail
Amount by Race and Gender” (June 4, 2019), https://www.mass.gov/doc/initial-release-outcome-and-bail-
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amount/download, cited in “Final Report of the Special Commission to Evaluate Policies and Procedures Related to
the Current Bail System” supra note 26, at 14.

51 “Syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 27. The “Survey of Pretrial Statistics in
Criminal Cases” shows that the post-Brangan rate of release without cash bail is 79.4%, while the Special Commis-
sion on Bail Reform report, cited above, states that the post-Brangan rate of release without bail was 80.2%. This
difference is likely because the Special Commission’s report looked at release data beginning in August 2017
through January 2019 (p.12), while the “Survey of Pretrial Statistics in Criminal Cases” examines data for a single
fiscal year through June 30, 2019.

52 This figure is derived from the Trial Court’s dashboard on Initial Release Decisions, selecting FY22Q1 through
FY24Q3 on the Summary - Defendant Demographics Tab. See Massachusetts Trial Court, Department of Research
and Planning, Massachusetts Trial Court, Initial Release Decisions in Criminal Cases, Tableau https://public.tab-
leau.com/app/profile/drap4687/viz/MassachusettsTrialCourtlnitialReleaseDecisionsinCriminalCases/Aboutthis-
Dashboard (based on the version last updated May 3, 2024).

53 The way the Commonwealth tracks a history of defaults or default warrants does not allow for nuances about
why people miss court. Many people may be absent from court not because of intentional evasion of prosecution,
flight, or a willful failure to appear but rather because of unforeseen life circumstances, for example being hospi-
talized, being in jail already on a different matter or in another jurisdiction, lacking childcare or transportation, or
not having been adequately reminded by their attorney. There is currently no procedure for judges, attorneys, or
court clerks to locate a defendant in the Commonwealth’s county jails prior to moving forward on a new arraign-
ment. Further, judges do not always ensure that the court verified a defendant’s address and that the defendant
received proper notice on a summons arraignment. The Special Commission on Bail Reform noted in its final report
the importance of the Commonwealth doing a more nuanced and comprehensive job of evaluating and coding de-
faults in order to better gauge risk of flight at arraignments, but those recommendations have not been imple-
mented. See “Final Report of the Special Commission to Evaluate Policies and Procedures Related to the Current
Bail System” supra note 26, at 20 (Recommendation 6) (recommending that the data system distinguish no show
defaults, monetary defaults, and same-day defaults).

54 Multivariate analysis could be attempted if the data were successfully reproduced, including characteristics like
the defendant’s age, gender, whether the person had an open case at the time of arraignment on the new charges,
the lead offense category, the lead offense severity (including two levels of misdemeanors and two levels of felo-
nies), and whether the charge(s) carry any mandatory minimum penalties.

55 Brangan v. Commonwealth, 477 Mass. 691 (2017).
6 Brangan v. Commonwealth, 477 Mass. 691 (2017). Commonwealth v. Walsh, 485 Mass. 567, 581-585 (2020).

57 Wendy Sawyer, How race impacts who is detained pretrial, Prison Policy Initiative (Oct. 9, 2019),
https://www.prisonpolicy.org/blog/2019/10/09/pretrial_race; Schaefer, Brian P., and Tom Hughes. "Examining
judicial pretrial release decisions: The influence of risk assessments and race." Criminology, Crim. Just. L & Soc'y 20
(2019): 47; Copp, Jennifer E., et al. "Pretrial risk assessment instruments in practice: The role of judicial discretion
in pretrial reform." Criminology & Public Policy 21.2 (2022): 329-358; Hill, Sean Allan II. "Bail reform and the (false)
racial promise of algorithmic risk assessment." UCLA L. Rev. 68 (2021): 910; Didwania, Stephanie Holmes. "Discre-
tion and disparity in federal detention." Nw. UL Rev. 115 (2020): 1261.

58 |sabella Jorgensen and Sandra Susan Smith, “The Current State of Bail Reform in the United States: Results of a
Landscape Analysis of Bail Reforms Across All 50 States,” HKS Faculty Research Working Paper Series (Harvard Ken-
nedy School of Government, December 2021), https://www.hks.harvard.edu/publications/current-state-bail-re-
form-united-states-results-landscape-analysis-bail-reforms-across. The authors reviewed studies of bail reforms
across 12 jurisdictions, and none of the studies reported meaningful impacts on rates of new criminal activity. It is
also notable that none of the reforms were found to be associated with an increase in violent crime, which indi-
cates that more people can be released pretrial without any impact on public safety. New criminal activity is a
commonly used metric for success on pretrial release, including in the Commonwealth. According to the “Survey of
Pretrial Statistics in Criminal Cases”, supra note 12, at 59, Massachusetts uses new criminal filings as the proxy for
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chusetts that could affect rates of court appearance and new case filings in Massachusetts if the Commonwealth
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63 See “Final Report of the Special Commission to Evaluate Policies and Procedures Related to the Current Bail Sys-
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bond; Bond Decisions in Cook County, https://loyolaccj.org/pfa/bond-decision-cook; Patrick Griffin, Zhandarka
Kurti, Elizabeth Webster, Don Stemen, David Olson, Amanda Ward, Branden DuPont, Paying in Advance: Percep-
tions of Monetary Bail in lllinois (Apr. 7, 2023), https://loyolaccj.org/blog/paying-in-advance.

107 See, e.g., https://loyolaccj.org/blog/some-observations-pretrial-hearings-before-and-after-the-pfa; https://loy-
olaccj.org/blog/the-short-term-impact-of-the-pretrial-fairness-act-on-jail-bookings-populations; lllinois Jail Popula-
tion Tracker, https://loyolaccj.org/blog/illinois-jail-population-tracker; Tracking the Cook County Jail and Commu-
nity Corrections Population, https://loyolaccj.org/blog/tracking-the-cook-county-jail-and-community-corrections-
population; What Effect is the PFA having on Pretrial Jail Usage? https://loyolaccj.org/blog/what-effect-is-the-pfa-
having-on-pretrial-jail-usage; Doing Without Cash Bail in Illinois: The PFA’s First Month, https://loyo-
laccj.org/blog/doing-without-cash-bail-in-illinois-the-pfa%E2%80%99s-first-month.

108 See, e.g., David Olson & Don Stemen, The Short-Term Impact of the Pretrial Fairness Act on Jail Bookings & Pop-
ulations, Loyola Chicago Center for Criminal Justice (Mar. 10, 2024), https://loyolaccj.org/pfa/blog/the-short-term-
impact-of-the-pretrial-fairness-act-on-jail-bookings-populations. See also The Civic Federation and the League of
Women Voters of Cook County, Evaluation of the Pretrial Fairness Act's Implementation in Cook County (Mar. 28,
2024), https://www.civicfed.org/PretrialFairnessAct; Mark Maxwell, “Nearly 8 months into lllinois' new era with-
out cash bail, experts say recidivism and jail populations are trending lower,” KSDK (May 7, 2024),
https://www.ksdk.com/article/news/politics/illinois-new-era-without-cash-bail-experts-say-recidivism-and-jail-
populations-trending-lower/63-c851b436-7f61-4846-a561-49cf5176592e.

109 see [llinois Courts, Pretrial Data and Opinions, https://www.illinoiscourts.gov/courts/additional-resources/pre-
trial-resources.

110 Kim, Hood, and Connors, “The Impact of New York Bail Reform on Statewide Jail Populations: A First Look,” su-
pra note 84, at 8.

111 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 10.
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112 A 2020 decision of the Supreme Judicial Court, Commonwealth v. Norman, 484 Mass. 330 (2020), clarified that
the Commonwealth’s statutory framework for bail permits pretrial conditions of release like GPS monitoring in lim-
ited circumstances and only to promote the statutory interests of preserving the integrity of the judicial process
and ensuring return to court. See also Jamie Michael Charles, Commonwealth v Norman: A Sea Change in Pre-Trial
Electronic Surveillance, Boston Bar J., Vol 64, No. 4, November 18, 2020, https://bostonbar.org/journal/common-
wealth-v-norman-a-sea-change-in-pre-trial-electronic-surveillance.

113 Brook Hopkins, Chiraag Bains, and Colin Doyle, “Principles of Pretrial Release: Reforming Bail Without Repeating
Its Harms,” The Journal of Criminal Law and Criminology 108, no. 4 (2018): 685. See also Smith, Sandra Susan, and
Cierra Robson. "Between a Rock and a Hard Place: The Social Costs of Pretrial Electronic Monitoring in San Fran-
cisco." HKS Faculty Research Working Paper Series RWP22-014 (September 2022), https://www.hks.har-
vard.edu/publications/between-rock-and-hard-place-social-costs-pretrial-electronic-monitoring-san-francisco. See
also Juvenile Justice Policy and Data Board, Improving Massachusetts’ Juvenile Pretrial Phase: An Assessment of the
Current Pretrial System and Recommendations for Improvement 56-58 (2025), https://www.mass.gov/doc/improv-
ing-massachusetts-juvenile-pretrial-phase-an-assessment-of-the-current-pretrial-system-and-recommendations-
for-improvement/download (describing overuse of GPS and home confinement as pretrial conditions).

114 Data-Driven Performance Management: How Judges in a Texas County Reduced Burdens on People Awaiting
Trial and Pretrial Agency Staff, Harvard Kennedy School, Government Performance Lab (June 2, 2023),
https://govlab.hks.harvard.edu/insight/data-driven-performance-management-judges-texas-reduced-burdens;
Building a Responsive Pretrial Supervision System in Harris County, TX, Harvard Kennedy School, Government Per-
formance Lab, https://govlab.hks.harvard.edu/project/building-a-responsive-pretrial-supervision-system-in-harris-
county-tx/ (last visited Aug. 13, 2025).

115 Jake Monaghan, Eric Joseph van Holm, and Chris W. Surprenant, “Get Jailed, Jump Bail? The Impacts of Cash
Bail on Failure to Appear and Re-Arrest in Orleans Parish,” American Journal of Criminal Justice 47, no. 1 (February
2022): 68, https://doi.org/10.1007/s12103-020-09591-9.

116 Quss and Stevenson, “Bail, Jail, and Pretrial Misconduct: The Influence of Prosecutors,” supra note 81.

117 Massachusetts Probation Service Research Department, Superior Court Probation Violations, Tableau,
https://public.tableau.com/app/profile/mpsresearchdept/viz/SuperiorCourtProbationViolations/SuperiorCourtVio-
lations (last updated July 30, 2024).

118 Juvenile Justice Policy and Data Board, Improving Massachusetts’ Juvenile Pretrial Phase: An Assessment of the
Current Pretrial System and Recommendations for Improvement 72-73 (2025), https://www.mass.gov/doc/im-
proving-massachusetts-juvenile-pretrial-phase-an-assessment-of-the-current-pretrial-system-and-recommenda-
tions-for-improvement/download (finding Black and Hispanic/Latino youth more likely to be detained pretrial, to
be detained by bail, and to have a higher bail set, as well as more likely to have conditions of release set if released
at arraignment, than White youth).

119 Massachusetts Probation Service Research Department, Pretrial Caseload Demographics (last updated Apr. 28,
2025), https://public.tableau.com/app/profile/mpsresearchdept/viz/PretrialCaseloadDemographics/Dashboard1.

120 per updated statewide policy on public data tracking and reporting, race and ethnicity are now separately
tracked across categories. See Data Collection and Reporting in the Massachsuetts Criminal Justice System, Justice
Reinvestment Policy Oversight Board (June 2025), at 7, https://malegislature.gov/Bills/194/HD4873 (PDF down-
load available here). There may be overlap across racial and ethnic categories.

121 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 39.

122 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 39. However, this could also be true
if people have additional holds keeping them detained on other cases and want to receive credit time for the case
with a payable bail. For example, sometimes judges set $1 bails to ensure that people can receive credit if, for ex-
ample, they are also held by a probation violation detainer. Paying the bail would mean the person would be serv-
ing “dead time” on their pretrial matter and the jail credit would only be attributable to the probation matter.

123 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 49.
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124 A determination as to whether a person will appear for court is highly subjective, and thus may be especially
susceptible to the decisionmaker’s biases, including racial biases.

125 pretrial Justice Institute, Unpacking Willful Flight: A call for equity-centered reform around bail hearings and
missed court dates (May 31, 2023), https://www.pretrial.org/files/resources/willful-flightupdated-15feb242.pdf

126 The majority of jails in the Commonwealth, and the Department of Correction, already provide up-to-date infor-
mation about who is in their custody daily through the private website AccessCorrections.com, which is how fami-
lies can add money for commissary to support their loved ones. Sheriffs and the Department of Correction could
submit this same data to a centralized jail lookup database, maintained by the Commonwealth and accessible to
Court staff, which judges, clerks, and probation could check before issuing a warrant for non-appearance.

127 Scione v. Commonwealth, 481 Mass. 225 (2019).

128 See, e.g., Kerry Kavanaugh & Marina Villeneuve, ‘We just want to be OK’: MA dangerousness law is broken, ac-
tivists & survivors tell 25 Investigates, Boston 25 News (May 18, 2023), https://www.boston25news.com/news/lo-
cal/we-just-want-be-ok-ma-dangerousness-law-is-broken-activists-survivors-tell-25-investi-
gates/AGR5SW6VA5RE5HI335HWGOCRSSE; Melissa Hanson, “A rise in dangerousness hearings, which can hold a
defendant 180 days before trial, could limit presumption of innocence,” Mass Live News (Nov. 24, 2019, 6:00 a.m.),
https://www.masslive.com/boston/2019/11/a-rise-in-dangerousness-hearings-which-can-hold-a-defendant-180-
days-before-trial-could-limit-presumption-of-innocence.html; Nancy Eve Cohen, “Few Held On Bail In Berkshire
County, But DA's Use Of 'Dangerousness' Law Jumps,” New England Public Media (May 19, 2021),
https://www.nepm.org/regional-news/2021-05-19/few-held-on-bail-in-berkshire-county-but-das-use-of-danger-
ousness-law-jumps; Chris Lisinski, “House rejects Baker’s latest ‘dangerousness’ gambit,” State House News Service
(July 30, 2022), https://commonwealthbeacon.org/politics/house-rejects-bakers-latest-dangerousness-gambit.

129 G.L. c. 276, Section 58 ("Release on Personal Recognizance or Unsecured Appearance Bond; Determination;
Fees; Refusal; Petition for Review” (n.d.), https://malegislature.gov/laws/generallaws/partiv/titleii/chap-
ter276/section58. This was affirmed in Commonwealth v. King, 429 Mass. 169 (1999). There are separate provi-
sions for pretrial release in murder cases, where a defendant has no right to bail although a judge may set bail in
their discretion. See Commonwealth v. Vasquez, 481 Mass. 747 (2019).

130 Brian H. Bornstein et al., “Reducing Courts’ Failure-to-Appear Rate by Written Reminders.,” Psychology, Public
Policy, and Law 19, no. 1 (2013): 74, https://doi.org/10.1037/a0026293.

131 See, e.g., Mass. Probation Service, Press Release, Text Message Notification for those on Pretrial Probation is
underway in every court across the Commonwealth (Jan. 4, 2021), https://www.mass.gov/news/text-message-noti-
fication-for-those-on-pretrial-probation-is-underway-in-every-court-across-the-commonwealth; Mass. Probation
Service, New Text Messaging reminder system for court users is now available across the Commonwealth (May 6,
2021), https://www.mass.gov/news/new-text-messaging-reminder-system-for-court-users-is-now-available-
across-the-commonwealth.

132 Christina Hager, “Text reminders help people get to court on time in Massachusetts,” CBS Boston (Feb. 10,
2023), https://www.cbsnews.com/boston/news/text-reminders-defendants-court-on-time-massachusetts-proba-
tion.

133 The bail law specifically says that “a higher than affordable bail may be set if neither alternative nonfinancial
conditions nor a bail amount which the person could likely afford would adequately assure the person's appear-
ance before the court.”

134 “Code of the District of Columbia,” § 23—1321. Release prior to trial. (n.d.), https://code.dccouncil.us/dc/coun-
cil/code/sections/23-1321.html.

135G.L. c. 276, § 58.
136 Code of the District of Columbia, supra note 134.

137 “rY 2019 Release Rates for Pretrial Defendants within Washington, DC.,” supra note 59.
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138 Malcolm B. Morse, True Justice: The Disturbing Truth about Incarceration in D.C.. Georgetown J. of L. and Mod-
ern Critical Race Perspectives (Feb. 17, 2020), https://www.law.georgetown.edu/mcrp-journal/blog/true-justice-
the-disturbing-truth-about-incarceration-in-d-c.

139 Megan T. Stevenson, Distortion of Justice: How the Inability to Pay Bail Affects Case Outcomes, The Journal of
Law, Economics, and Organization, Volume 34, Issue 4 (November 2018): 511-542,
https://doi.org/10.1093/jleo/ewy019.

140 petersen, Nick. "Do detainees plead guilty faster? A survival analysis of pretrial detention and the timing of
guilty pleas." Criminal Justice Policy Review 31.7 (2020): 1015-1035.

141 Keyser, “/I Just Felt So Violated’: Pretrial Detention’s Devastating Effects”, supra note 2.
142 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 49.
143 “syrvey of Pretrial Statistics in Criminal Cases, FY 2019,” supra note 12, at 49.

144 Not everyone who had their bail reduced could afford the new amount. Trial Court Data from fiscal year 2019
shows that 39.6% of petitioners received a reduction in their bail amount, while only 27% of petitioners were sub-
sequently released.

145 While such mitigation is important, the best solution (in terms of harm reduction) would be to address dispari-
ties further upstream so that Black people, in particular, are not disproportionately subjected to cash bail and
higher bail amounts in the first place.

146 Keyser, “/I Just Felt So Violated’: Pretrial Detention’s Devastating Effects,” supra note 2. See also Brian Nam-
Sonenstein, Research roundup: Evidence that a single day in jail causes immediate and long-lasting harms, Prison
Policy Initiative, Aug. 6, 2024, https://www.prisonpolicy.org/blog/2024/08/06/short_jail_stays. However, this au-
tomatic bail review should not preclude the opportunity to seek a bail review again. Defense attorneys sometimes
prefer to wait to seek a bail review in order to have time to establish a better release plan, secure admission into a
treatment program or therapy, or develop proof of employment. These kinds of efforts should permit an addi-
tional bail review as proof of changed circumstances.

147 Code of the District of Columbia § 23-1321.

148 Even at the height of the pandemic, large decarceration in county jails was not primarily attributable to con-
certed efforts by system stakeholders to engage in affirmative bail reviews and releases from pretrial detention,
but from the conclusion of relatively short county House of Correction sentences without a commensurate set of
new sentenced admissions as courts remained closed or backlogged. See, e.g., Jean Trounstine, “COVID Surges in
Mass Prisons, Still No Plan to Decarcerate,” Dig Boston (Dec. 4, 2020), https://digboston.com/covid-surges-in-
mass-prisons-still-no-plan-to-decarcerate ("‘Real reductions in county populations have been from prisoners wrap-
ping county sentences.’” In other words, people are getting out because they’ve done their time—not because the
state is acting prudently.”); Rollins Mid-Term Report, supra note 27, at 9-10 (prosecutors agreed to defense re-
quests to reduce bail or pretrial conditions of release in more than 200 individual cases, but representing fewer
than 30% of individual defendants reviewed). See also https://data.aclum.org/sjc-12926-tracker.

149 “Final Report of the Special Commission to Evaluate Policies and Procedures Related to the Current Bail Sys-
tem,” supra note 26, at 13, 17.

150 “l earn How Bail Is Set,” Mass.gov, https://www.mass.gov/info-details/learn-how-bail-is-set (last updated April
22,2022).

151 David Arnold, Will Dobbie, and Crystal S Yang, “Racial Bias in Bail Decisions,” The Quarterly Journal of Economics
133, no. 4 (November 1, 2018): 1929, https://doi.org/10.1093/qgje/qjy012.

152 See generally Mass. Court System, Trial Court Law Libraries, Massachusetts Rules Governing Persons Authorized
to Admit to Bail Out of Court: Bail Rule 1 Definitions (July 1, 2014), https://www.mass.gov/rules-governing-per-
sons-authorized-to-admit-to-bail-out-of-court/bail-rule-1-definitions (“A. "Bail Magistrate" is a person authorized
to admit to bail out of court, including a clerk-magistrate or assistant clerk of the Superior Court, District Court, or
Boston Municipal Court who has registered with the Office of Bail Administration, a bail commissioner inside or
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outside of Suffolk County, or, if appointed by the Governor in accordance with G.L. c. 221, § 53 or G.L. c. 218, § 36,
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About the Roundtable on Racial Disparities in Massachusetts Criminal Courts

In the fall of 2020, the release of Racial Disparities in the Massachusetts Criminal System marked a potentially important
turning point in efforts to address long-standing racial inequities in the Commonwealth’s court system. The Report’s
troubling key findings about substantial bias-driven disparities in criminal caseloads, dispositions, sentencing, and
incarceration provided an opening for a conversation long in the making, both about the extent, nature, and source of
racial disparities, but also about how poor data quality and limited quantity have stymied efforts to better understand
the scope and roots of the Commonwealth’s problems. Building on the momentum of the report, in June of 2021 the
Program in Criminal Justice Policy and Management kicked off the Roundtable on Racial Disparities in Massachusetts
Criminal Courts. The overall goal of the Roundtable is to influence future policies, practices, and procedures in
Massachusetts that will help to eradicate sources of racial inequities and resulting disparities in the courts.
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