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I think the Deputy Secretary General, Mr. Selous, and his colleagues in the UN Rule of Law Unit 
should be commended for taking on in such an earnest manner the Security Council’s questions 
about how to measure the “effectiveness of support to the rule of law.”   

I want to propose two practical steps this Unit could take in conjunction with the family of UN 
agencies to answer that question in ways that would be distinguished – that is, distinct from the 
ways other development organizations are considering similar questions, and avoid the trap of 
simply calibrating the ends and means of assistance, or weighing the known costs and benefits 
of such assistance, in order to arrive at some relative, comparative, or even absolute measure of 
“effectiveness.”   

Two warnings, and a parable, might help us avoid some of the “obstacles” to meaningful 
measurement mentioned by the Deputy Secretary General in his opening remarks and also 
appraise the “intangible” properties of the rule of law described just now by the UK’s 
Ambassador to the United Nations. 

First, the parable.  About 90 years ago, a physician in Haverhill, Massachusetts, not far from 
where I work, was so desperate to prove the existence of the human soul that he manufactured 
special hospital beds that could weigh the bodies of terminally ill patients immediately before 
and after their death.  After comparing the body weights at two points very close to one another 
in time, he was delighted to detect measurable differences – proof of the existence of the soul.  
But the soul, it turned out, didn’t weigh very much.  Only in one case did it come close to “an 
ounce.”   

Perhaps today’s soul, with so much grief and worry, weighs much more than an ounce!  But the 
point is not merely that the UN needs sensitive instruments in order to register the kinds of 
changes in the rule of law that are meaningful and possible to achieve within the electoral and 
business cycles that now dominate the actions of most governments on the planet.  The point, 
rather, is that the instrumentalist ethos behind today’s indicators of things we consider good – 
freedom, justice, safety, not to mention maternal health, gender equality, sustainable 
environments, and global partnerships – has a mercenary quality that may be hostile to a living 
and pluralist notion of the rule of law.  Moreover, the methods commonly used for measuring 
known maladies – infant mortality, malaria, violence against women and children – may not be 
suitable for appraising the quality of ambiguous public goods such as the idea, or ideal, that the 
conscience of a government (its soul, if you will) is and should be greater than the sum of its 
individual parts.  
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In short, the UN Rule of Law Unit ought to avoid trying to answer the Security Council’s political 
question about “effectiveness” in the manner of a disinterested academic researcher, or a crazy 
clinician, or the way a corporation in the private sector reports the “return on investment” to a 
governing board or minority shareholders.  Nor should it follow the impulses of a development 
organization that is nervous about accounting for its expenditure, or for some other reason 
focuses on the value for domestic taxpayers of the money it spends to help foreign individuals 
and governments in less fortunate circumstances accomplish their own goals and ideas about 
development.  Those goals and their meaning will constantly change if they come, as we all 
hope, from vibrant societies with genuinely democratic governments that have equal 
relationships with foreign states. 

Second, there are literally billions of people, thousands of corporations, and hundreds of 
governments that, on a daily basis, are promoting and demoting the rule of law in their own 
way, on their own terms.  Sometimes the same individuals and organizations that promote the 
rule of law also demote it.  The UN must be open to the possibility that its actions, too, might 
move the rule of law in different directions. 

This means that it may be futile to gauge whether there is a net increase in the global quantum 
of rule of law as a result of the diligent but episodic efforts of the UN to advance a particular 
vision of the rule of law.  Instead, I suggest, the UN should focus attention on what other people 
are doing to advance the rule of law – with or without foreign assistance – and then find ways to 
figure out if its work helps them advance their own notions of goodness, of the rule of law.  This 
very approach was recommended by the Secretary General, who declared just over a year ago in 
the Programme of Action to Strengthen the Rule of Law that development assistance on the 
rule of law must be “led by national aspirations.”1

Consider the Attorney General of Lagos, who has, since December 2012, reduced by 15 percent 
the number of days it takes his staff to decide whether or not to prosecute defendants who are in 
pretrial detention, in dreadful conditions, and at the same time, without any foreign support, 
built a witness support unit so that victims are a bit less traumatized by justice when they arrive 
in court.  He knows that the rule of law requires attention to the needs, fears, and livelihoods of 
victims as well as defendants, and he’s found a way to care for both, in a way that’s different and 
probably better than before.  In my view, he’s advancing the rule of law one step, one practice, 
one rule at a time.

 

2

Or, take the Director of Public Prosecution in Freetown, who, perhaps inspired by his colleagues 
in Lagos, appears to have cut in half the amount of time it takes his staff to issue an indictment 
in prosecutions of child rape (“unlawful carnal knowledge”), sparing these victims and their 
families some of the trauma and costs that can come from uncertainty and prolonged delays in 
justice.  At the same time, and in a manner that he doesn’t yet want measured since it will bring 
about too much attention, he has set about improving the quality of police investigations in 
these same cases because he knows that his prosecutors cannot continue to succeed unless his 
“sibling” agency in the rule of law, the police, also succeeds in its efforts to carefully investigate 
crime and comfort victims. 

 

                                                           
1 Delivering Justice:  Programme Of Action to Strengthen the Rule of Law at International and National Levels, Report of the Secretary General to the 
General Assembly of the United Nations, March 16, 2012. 
2 Todd Foglesong and Christopher Stone, “Strengthening the Rule of Law by Measuring Local Practice One Rule at a Time,” in Juan Carlos Botero et. al. 
eds, Innovations in Rule of Law, Hague Institute for Internationalization of Law, 2012. 
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These officials and their counterparts all over the world know that justice, like the rule of law, 
has multiple values, each of which can, at times, compete with one another – for money, 
attention, political favor.  Their effort to reconcile these tensions in the course of administering 
criminal law and procedure is, in my view, the best possible expression of the spirit and 
substance of the rule of law.  And yet these efforts and their results are unlikely to be counted 
and weighed by treating the rule of law as a set of outputs and outcomes, or goods and services. 
Worse, efforts to monetize the value of the rule of law, treating it as a “dividend of 
development,” could discourage governments from achieving multiple goals in justice at the 
same time, not all of which have equal prices, interest rates, exchange values. 

There are numerous but by no means countless other examples of inspiring expressions of the 
rule of law – the judges of the Women’s and Children’s’ Repression Tribunals in Dhaka, 
listening carefully to the complaints of physical violence and dowry disputes from women who 
are unsure they’ll get a sympathetic ear from the police; or the commissioner of police in 
Jamaica, who is reducing the amount of unnecessary and harmful law enforcement intrusion in 
the lives of residents at the same time as he’s increasing the incriminatory “yield” from searches; 
or the director of research for the Ethiopian Federal Police, working with communities and local 
police in Addis Ababa to share responsibility for public safety even when residents are 
constantly moving and suspicious of the government. 

Some of these efforts were probably inspired by programs backed by the United Nations.  Some 
may even have directly benefitted from UN programming assistance, or been supported by bi-
lateral agencies that, without the unique voice of the UN, might be tempted to make 
development assistance ever more contingent on their contribution to other objectives in foreign 
policy.  But we can’t detect that contribution by looking for the reflection of UN ideas and money 
in others’ work, or by scouring the planet and the filing cabinets of this building for evidence of 
the intellectual and programmatic residue of funding and training programs.  We also won’t 
catch that contribution by looking for failure in the rule of law – for impunity, oppression, 
violence, insecurity, misconduct.  And yet these are what most surveillance systems today are set 
up to catch:  Crime, deviance, failure. 

We need instead, to collect examples of the diverse forms of rule of law entrepreneurship, 
irrespective of the cause or credit for such innovation.  And the dappled nature of the UN, with 
its special, non-nuclear family of agencies (UNODC, OHCHR, DPKO, UNDP, UNWomen) and 
48 different mandate-holding “special procedures” (the special rapporteurs, the working groups, 
and the independent experts), might make it uniquely positioned to collect such examples.  Such 
an effort would require a shift in tactics:  instead of counting the number of non-responses, 
inadequate or immaterial responses, or even the rates of “compliance” with UN 
recommendations, the Rapporteurs would have to gather examples of successes, or promising 
signs of progress, and appraise whether their work creates or diminishes space for others to do 
more of this good work, even in their absence.   

They could start by looking for signs of resilient relationships – not just between the UN and 
member states whose conduct is scrutinized, but between national governments and civil society 
in their efforts to bring justice closer to safety and envelop it in the rule of law.  Within the UN 
family, they might look for special “knock-on effects,” as the British government calls them, in 
which the work of the Special Rapportuer on Violence Against Women and Girls, for example, 
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helps UNICEF and UNODC to work constructively and effectively with national governments on 
juvenile, family, or criminal justice. 

Finally, do not imagine for a second that there’s a magical database of development statistics out 
there, somewhere, that holds the secret to measuring “effectiveness.” It’s going to require a 
scavenger hunt, with first-world and third-world teams together creating a “living laboratory” 
that investigates “vernacular” notions of the rule of law as well as international definitions of the 
concept.3
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3 See Hellen Tilley, Africa as a Living Laboratory:  Empire, Development, and the Problem of Scientific Knowledge, 1870-1950, Chicago, 2011 

 


